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accordance with Article 103 of the UN Charter, to comply with resolutions made by the

Security Council under Chapter VII of the UN Charter.
6
  If, exceptionally, a domestic legal

order allows an individual directly to take legal action against a Security Council resolu-

tion, the United Nations enjoys absolute immunity from every form of legal proceedings

before national courts and authorities, as provided for in Article 105, paragraph 1, of the

UN Charter, the General Convention on the Privileges and Immunities of the United Na-

tions (General Assembly Resolution 1/22A of 13 February 1946) and other agreements.
7

It has been argued by leading scholars of international law that the present situation

amounts to a “denial of legal remedies” for the individuals and entities concerned, and is

untenable under principles of international human rights law: “Everyone must be free to

show that he or she has been unjustifiably placed under suspicion and that therefore [for

instance] the freezing of his or her assets has no valid foundation.”
8

                                                          
6
 Thus, the EU Council and EC Commission in the Yusuf and Kadi cases correctly described the law

as it stands, the Court of First Instance agreeing: “As their principal argument, the Council and the

Commission, referring in particular to Articles 24(1), 25, 41, 48(2) and 103 of the Charter of the

United Nations, submit, first, that the Community, 
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state (or government)” (actes de gouvernement, Regierungsakte) and legislative acts (acts

of Parliament) are exempt from judicial review.
27

  Accordingly, Article 2, paragraph 3(b),

of the ICCPR speaks of “competent judicial, administrative or legislative authorities” or

“any other competent authority provided for by the legal system of the State” that shall

determine whether a person’s rights or freedoms under the Covenant have been violated.
28

According to the case law of the Human Rights Committee, Article 14, paragraph 1, of the

ICCPR does not appear to guarantee a right of judicial review of public law determinations

by administrators or administrative tribunals, nor does it guarantee that any such review

entails an evaluation of the merits of a decision.
29

1.11 In view of these differences between regional and national standards of due proc-

ess, the interpretation given to Article 2, paragraph 3, of the ICCPR by the Human Rights

Committee is of particular significance.  In its General Comment No. 31 about “The Na-

ture of the General Legal Obligation Imposed on States Parties to the Covenant”, adopted

on 29 March 2004,
30

 the Human Rights Committee explained, inter alia:

“15. Article 2, paragraph 3, requires that in addition to effective protection of Cove-

nant rights States Parties must ensure that individuals also have accessible and effec-

tive remedies to vindicate those rights. […] The Committee attaches importance to
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ingly, States parties are requested to provide information on the obstacles to the ef-

fectiveness of existing remedies in their periodic reports.”

1.12 Further, the elaboration of due process rights in the Charter of Fundamental Rights

of the European Union (EU Charter) is of particular relevance to the effort of determining

internationally agreed upon standards of due process.  For this Charter takes account of,

and reflects, the constitutional traditions common to the now twenty-five Member States of

the EU,
31

 as well as their obligations under the European Convention of Human Rights, as

interpreted by the European Court of Human Rights on the one hand, and the Court of Jus-

tice of the European Communities on the other hand.  Accordingly, the EU Charter also

serves as an interpretation of the due process provisions of the European Convention of

Human Rights as it was developed in the case law of the two courts.
32

  It should also be

noted that among the States which have accepted the EU Charter there are both common

law and civil law countries, so that the Charter bridges the two traditions.

1.13 The EU Charter was solemnly proclaimed by the European Parliament, the Coun-

cil and the Commission in December 2000, and was included in the Treaty establishing a

Constitution for Europe of 2004.  Since that Treaty has not yet entered into force, the EU

Charter as such is not legally binding on EU Member States.  However, the Charter has al-

ready been referred to by most EU institutions as a text of legal importance.  In a decision

of 2001, the Court of First Instance referred to Articles 41(1) and 47 of the Charter, laying

down a person’s right to have his or her affairs handled impartially, and to secure an effec-

tive remedy where rights are violated.  The Court described those Charter rights as con-

firming existing “general principles that are observed in a State governed by the rule of law

and are common to the constitutional traditions of the Member States”.
33

1.14 In Article 41 of the EU Charter, a “right to good administration” is proclaimed,

and defined as follows:

“1.   Every person has the right to have his or her affairs handled impartially, fairly

and within a reasonable time by the institutions, bodies, offices and agencies of the

Union.

2.   This right includes:

(a)  the right of every person to be heard, before any individual measure which

would affect him or her adversely is taken;

(b)  the right of every person to have access to his or her file, while respecting the

legitimate interests of confidentiality and of professional and busine
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1.15 According to Article 43, “[a]ny citizen of the Union and any natural or legal per-

son residing or having its registered office in a Member State has the right to refer to the

European Ombudsman cases of maladministration in the activities of the institutions, bod-

ies, offices or agencies of the Union”.

1.16 In Article 47 of the EU Charter, a “right to an effective remedy and to a fair trial”

is guaranteed in the following terms:

“Everyone whose rights and freedoms guaranteed by the law of the Union are vio-

lated has the right to an effective remedy before a tribunal in compliance with the

conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an inde-
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pensable guarantor of human rights, historical experience has also made clear that the state

[…] may use the sovereign powers at its disposal to commit violations of human rights”.
39

3.4 As regards, in particular, the United Nations, it is certainly true that “until recently,

the UN had never thought of itself as actually capable of violating human rights”
40

.  Ac-

cordingly, the UN Charter requires the United Nations to “promot[e] and encourag[e] re-
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democracy, respect for human rights and fundamental freedoms, and the rule of law” (Ar-

ticle 6, para. 1, of the Treaty on European Union).  A similar degree of cohesion was al-

ready expressed by the states agreeing on the European Convention of Human Rights in

1950.  In the Convention’s preamble, they described themselves “as the governments of

European countries which are likeminded and have a common heritage of political tradi-

tions, ideals, freedom and the rule of law”.  Article 4 of the Constitutive Act of the African

Union of 2000 also mentions among the principles in accordance with which the African
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5.6 As explained in part 1 above, certain standards of due process are concurrently recog-

nized in the domestic (constitutional) law of a great number of States of all regions of the

world.  To that extent, they have become rules of international law in the form of general

principles of law in the meaning of Article 38, para. 1, lit. c, of the ICJ Statute.  Although

the standards in question describe obligations of Governments vis-à-vis their citizens (and

foreigners under their jurisdiction) in the sphere of domestic law, the general principles of

international law which have arisen on the basis of those widely recognized standards are

also applicable to international organizations as subjects of international law when those

organizations exercise “governmental” authority over individuals.
53

  However, if the con-

stituent treaty of an international organization provides for specific rules, these rules pre-

vail in accordance with the concept of lex specialis derogat legi generali.
54

  If possible, an

effort must be made to interpret the rules of the constituent treaty in accordance with the
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has been in the adoption of new international norms for the protection of human rights”.
57
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the Commission on Human Rights.  The Universal Declaration of Human Rights, the Con-

vention on the Prevention and Punishment of Genocide of 1948, the Convention on the

Elimination of Racial Discrimination of 1965 and the two Human Rights Covenants of

1966 have become part of the constitutional foundation of the international community.  In

the preamble of the International Covenant on Civil and Political Rights, the States Parties

to the Covenant declared, inter alia, that “in accordance with the principles proclaimed in

the Charter of the United Nations, recognition of the inherent dignity and of the equal and

inalienable rights of all members of the human family is the foundation of freedom, justice

and peace in the world”.

8.5 Another process has, as mentioned above, led the United Nations to exercise govern-

mental or quasi-governmental authority over private persons and enterprises, in particular

in the context of peacekeeping operations and the temporary administration of territories

(see supra, part 6). Sanctions imposed by the Security Council on individuals in accor-

dance with Chapter VII of the UN Charter have a direct impact on the rights and freedoms

of individuals.

8.6 In consequence of this dual progress – the coming into existence of a firmly recog-

nized body of human rights in international law, promoted by the United Nations, and the

expansion of functions of the UN into new areas resulting in acts with a direct impact on

the rights of individuals –, the mentioned references of the UN Charter to human rights

have developed into rules embodying direct human rights obligations of the organs of the

United Nations.  Today, the Charter obliges the organs of the United Nations, when exer-

cising the functions assigned to them, to respect human rights and fundamental freedoms

of individuals to the greatest possible extent.
78

  The United Nations cannot attain its pur-

pose of achieving “international co-operation … in promoting and encouraging respect for

human rights and fundamental freedoms for all” (Article 1, paragraph 3 of the UN Charter)

if it disregards these rights when exercising jurisdiction over individuals.
79

  In the absence

of a specification of such rights and freedoms in the Charter itself, the Universal Declara-

tion of Human Rights and the International Covenant on Civil and Political Rights serve,

first and foremost, as a relevant standard.  This author agrees with Professor I. Brownlie

who said: “Even if the political organs [of the UN] have a wide margin of appreciation in
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– a committee of experts serving in their personal capacity, as it exists, for instance, in ac-

cordance with Article 28 of the International Covenant on Civil and Political Rights.
95

12.10 As regards the criterion of effectiveness of a remedy, the following factors

(identified on the basis of a comparative analysis of existing individual complaint mecha-

nisms under universal human rights treaties) need to be taken into consideration:

– Accessibility of the procedure;

– speed and efficiency of consideration by the reviewing body;

– power of the reviewing body to request interim measures of protection;

– due process concerns (does each party have a fair opportunity to put forward its case and

permit full consideration of disputed issues of fact and law s
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the form of compensation, rehabilitation, satisfaction, and/or guarantees of non-repetition
98

– may arise.  The issue of a right to reparation
99

 is, however, lying outside the purview of

the present study because it is not encompassed by the notion of “due process” or “fair and

clear procedures”.  The possible existence and content of such a right in the present con-

text, and a corresponding obligation of the United Nations, require a careful examina-

tion.
100

12.14 In the World Summit Outcome Document, the Security Council has been

called upon “to ensure that fair and clear procedures exist for placing individuals and enti-

ties on sanctions lists and for removing them […]”.
101

  The General Assembly thus did not

distinguish between individual and “corporate” addressees of targeted sanctions.  How-

ever, international human rights law generally affords only individual persons – not legal

entities like commercial companies and enterprises, or organizations without legal person-

ality – rights of due process or fair trial, and respective rules of national law are not uni-

form. Further, only “individuals who claim that any of their rights enumerated in the

Covenant have been violated” have recourse to the complaint mechanism established by

the (First) Optional Protocol to the ICCPR.
102

 Nevertheless, considering the position

adopted by the General Assembly, the practical importance of the issue, and the fact that

otherwise individual members of entities would be without procedural protection if not

listed additionally, it is appropriate that the due process rights outlined above be made

available to “entities”, as defined in the relevant Security Council resolutions.  By neces-

sity, every measure taken against an “entity” entails disadvantageous “collateral” effects

on individuals, such as members and employees of entities and users of the services of en-

tities.
103

  In the case of such an equal treatment of individuals and entities as addressees of

targeted sanctions, a number of practical questions need to be resolved, inter alia the ques-

tion of who is entitled to represent an entity before the Security Council, a subsidiary body

of the Council, and the impartial review body or mechanism.

                                                          
98

 See ‘Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of

Gross Violations of International Human Rights Law and Serious Violations of International Hu-

manitarian Law’, UN Commission on Human Rights Res. 2005/35, UN Doc.

E/CN.4/2005/L.10/Add.11 of 19 April 2005, paras. 18 to 23.
99

 For a detailed treatment of this issue in national and international law, see Shelton, supra note 27,

chapters 3 and 7 to 10.
100

 Inter alia, the question of negligence needs to be examined.  Does a right to reparation arise only

if the Security Council has been negligent, or even grossly negligent, in discharging its responsibili-

ties?  Or is there a “liability without fault”?  And how to deal with a contributory negligence on the

part of the addressee of sanctions?
101

 Emphasis added.
102

 See Art. 2 of the First Optional Protocol.
103

 See Thomas J. Biersteker, Comments on a draft of the present study, February 2006 (on file with

author).
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necessary in the opinion of the court in special circumstances where publicity would preju-

dice the interests of justice.
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tice, the person who has suffered punishment as a result of such conviction shall be com-

pensated according to the law or the practice of the State concerned, 
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XXXVII - there shall be no exceptional tribunal or court:

XXXIX - the institution of the jury is recognized, according to the organization which the

law shall establish, and the following are ensured:

a) full defense;

b) secrecy of voting;

c) sovereignty of verdicts;

d) power to judge willful crimes against life;

[…]

LIII - no one shall undergo legal proceeding or sentencing save by the competent author-

ity;

LIV - no one shall be deprived of freedom or of his assets without the due process of law;

LV - litigants, in judicial or administrative processes, as well as defendants in general, are

ensured of the adversary system and of full defense, with the means and resources inherent

to it;

LVI - evidence obtained through illicit means are unacceptable in the process;
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   8. to be presumed innocent, to remain silent, and not to testify during the proceedings;

   9. to adduce and challenge evidence;

  10. not to be compelled to give self-incriminating evidence;

  11. to be tried in a language that the accused person understands or, if that is not

practicable, to have the proceedings interpreted in that language;

  12. not to be convicted for an act or omission that was not an offence under either na-

tional or international law at the time it was committed or omitted;

  13. not to be tried for an offence in respect of an act or omission for which that person
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