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Definition of the study’s scope

In the World Summit Outcome Document (General Assembly Resolution 60/1, paragraph
109) of 16 September 2005, the Heads of State and Government of the Member States of
the United Nations “call[ed] upon the Security Council with the support of the Secretary-
General to ensure tha(;;f ir nd ce r proced, res exist for placing individuals and entities
on sanctions lists and for removing them, as well as for granting humanitarian exemp-

tions”.!

Pursuant to this mandate, and in accordance with a decision of the Policy Committee of 27
September 2005, the Office of Legal Affairs commissioned the present study of the legal
implications of the issue.?

“Call[ing] upon the Security Council ... to ensure that fair and clear procedures exist”, the
General Assembly did not express an opinion on the possible existence of a legal obliga-
tion of the Council to maintain or introduce such procedures. The General Assembly also
abstained from defining the term “fair and clear procedures”, especially with regard to the
guestion whether under such procedures targeted individuals and entities must enjoy own
procedural rights.

To clarify these issues from a legal point of view, the present study focuses on the follow-
ing question: “Is the UN Security Council, by virtue of applicable rules of international
law, in particular the United Nations Charter, obliged to ensure that rights of due process,
or “fair and clear procedures’, are made available to individuals and entities directly tar-
geted with sanctions under Chapter VII of the UN Charter?” Having answered this ques-
tion in the affirmative,® an effort is made more precisely to identify those rights and the
options available to the Security Council to secure them.

The study does not deal with the position of individuals and entities who suffer losses,
damages or disadvantages because of comprehensive economic and trade sanctions im-
posed on a State or an organization, such as a party to a non-international conflict.* It also
excludes the question of obligations of individual members of the Security Council arising,
on the one hand, from their respective domestic and constitutional law and, on the other
hand, from international treaty and customary human rights law.

! Emphasis added.

2 The author wishes to express his gratitude to the participants of the expert seminar on fair and
clear procedures in sanctions regimes of the Security Council, convoked by the Legal Counsel of
the UN, Mr. Nicholas Michel, which took place at UN Headquarters on 27 February 2006 to discuss
a draft of the present study. He is grateful for valuable comments and criticism.

® For the issue of differentiating between due process rights of individuals and “entities”, see inLr ,
part 12.

* For a study addressing these questions, see Marc Bossuyt, ‘The adverse consequences of economic
sanctions on the enjoyment of human rights’, Working paper, UN Commission on Human Rights,
Sub-Commission on the Promotion and Protection of Human Rights, UN Doc. E/CN.4/Sub.2/
2000/33 of 21 June 2000.
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B. The problem: The lack of legal procedures available to individuals and
“entities” targeted with sanctions under Chapter VII of the UN Charter
through which they could challenge the measures taken against them

There are currently ten sanctions regimes in place which have been imposed by the Secu-
rity Council acting under Chapter VI of the UN Charter, the oldest, concerning Somalia,
established in 1992, and the most recent established pursuant to Resolution 1591 concern-
ing Sudan in March 2005.

Eight of the ten sanctions regimes have been established with the purpose, inter 4+, of
designating individuals and “entities” (as defined non-uniformly under the differént re-
gimes) as targets of sanctions. Usually, these sanctions encompass a travel ban, an assets
freeze and an arms embargo. In five of the eight sanctions regimes, lists have been estab-
lished with the names of designated individuals and entities.
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accordance with Article 103 of the UN Charter, to comply with resolutions made by the
Security Council under Chapter VII of the UN Charter.® If, exceptionally, a domestic legal
order allows an individual directly to take legal action against a Security Council resolu-
tion, the United Nations enjoys absolute immunity from every form of legal proceedings
before national courts and authorities, as provided for in Article 105, paragraph 1, of the
UN Charter, the General Convention on the Privileges and Immunities of the United Na-
tions (General Assembly Resolution 1/22A of 13 February 1946) and other agreements.’

It has been argued by leading scholars of international law that the present situation
amounts to a “denial of legal remedies” for the individuals and entities concerned, and is
untenable under principles of international human rights law: “Everyone must be free to
show that he or she has been unjustifiably placed under suspicion and that therefore [for
instance] the freezing of his or her assets has no valid foundation.”

® Thus, the EU Council and EC Commission in the ¥, s, fand , di cases correctly described the law
as it stands, the Court of First Instance agreeing: “As their prmtipal argument, the Council and the
Commission, referring in particular to Articles 24(1), 25, 41, 48(2) and 103 of the Charter of the
United Nations, submit, first, that the Community,
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Summary of findings

1. On the basis of constitutional and statutory rules and practices common to a great
number of States of all regions of the world, and as guaranteed by universal and regional
human rights instruments, rights of due process, or “fair trial rights”, have been generally
recognized in international law protecting individuals from arbitrary or unfair treatment by
State organs. Generally recognized due process rights include the right of every person to
be heard before an individual measure which would affect him or her adversely is taken,
and the right of a person claiming a violation of his or her rights and freedoms by a State
organ to an effective remedy before an impartial tribunal or authority. These rights can be
considered as part of the corpus of customary international law, and are also protected by
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D. Comments and explanations

1. On the basis of constitutional and statutory rules and practices common to a
great number of States of all regions of the world, and as guaranteed by universal
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state (or government)” .( ctes de go, Yerne ent, Regier, ngs le) and legislative acts (acts
of Parliament) are exempt from judicial review.?’” Accordingly, Article 2, paragraph 3(b),
of the ICCPR speaks of “competent judicial, administrative or legislative authorities” or
“any other competent authority provided for by the legal system of the State” that shall
determine whether a person’s rights or freedoms under the Covenant have been violated.?®
According to the case law of the Human Rights Committee, Article 14, paragraph 1, of the
ICCPR does not appear to guarantee a right of judicial review of public law determinations
by administrators or administrative tribunals, nor does it guarantee that any such review
entails an evaluation of the merits of a decision.”

1.11  In view of these differences between regional and national standards of due proc-
ess, the interpretation given to Article 2, paragraph 3, of the ICCPR by the Human Rights
Committee is of particular significance. In its General Comment No. 31 about “The Na-
ture of the General Legal Obligation Imposed on States Parties to the Covenant”, adopted
on 29 March 2004,* the Human Rights Committee explained, inter, 4

“15. Article 2, paragraph 3, requires that in addition to effective protection of Cove-
nant rights States Parties must ensure that individuals also have accessible and effec-
tive remedies to vindicate those rights. [...] The Committee attaches importance to
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ingly, States parties are requested to provide information on the obstacles to the ef-
fectiveness of existing remedies in their periodic reports.”

1.12  Further, the elaboration of due process rights in the Charter of Fundamental Rights
of the European Union (EU Charter) is of particular relevance to the effort of determining
internationally agreed upon standards of due process. For this Charter takes account of,
and reflects, the constitutional traditions common to the now twenty-five Member States of
the EU,* as well as their obligations under the European Convention of Human Rights, as
interpreted by the European Court of Human Rights on the one hand, and the Court of Jus-
tice of the European Communities on the other hand. Accordingly, the EU Charter also
serves as an interpretation of the due process provisions of the European Convention of
Human Rights as it was developed in the case law of the two courts.* It should also be
noted that among the States which have accepted the EU Charter there are both common
law and civil law countries, so that the Charter bridges the two traditions.

1.13  The EU Charter was solemnly proclaimed by the European Parliament, the Coun-
cil and the Commission in December 2000, and was included in the Treaty establishing a
Constitution for Europe of 2004. Since that Treaty has not yet entered into force, the EU
Charter as such is not legally binding on EU Member States. However, the Charter has al-
ready been referred to by most EU institutions as a text of legal importance. In a decision
of 2001, the Court of First Instance referred to Articles 41(1) and 47 of the Charter, laying
down a person’s right to have his or her affairs handled impartially, and to secure an effec-
tive remedy where rights are violated. The Court described those Charter rights as con-
firming existing “general principles that are observed in a State governed by the rule of law

and are common to the constitutional traditions of the Member States”.®

1.14  In Article 41 of the EU Charter, a “right to good administration” is proclaimed,
and defined as follows:

“1. Every person has the right to have his or her affairs handled impartially, fairly
and within a reasonable time by the institutions, bodies, offices and agencies of the
Union.
2. This right includes:

(a) the right of every person to be heard, before any individual measure which
would affect him or her adversely is taken;

(b) the right of every person to have access to his or her file, while respecting the
legitimate interests of confidentiality and of professional and business secrecy;
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1.15  According to Article 43, “[a]ny citizen of the Union and any natural or legal per-
son residing or having its registered office in a Member State has the right to refer to the
European Ombudsman cases of maladministration in the activities of the institutions, bod-
ies, offices or agencies of the Union”.

1.16  In Article 47 of the EU Charter, a “right to an effective remedy and to a fair trial”
is guaranteed in the following terms:

“Everyone whose rights and freedoms guaranteed by the law of the Union are vio-
lated has the right to an effective remedy before a tribunal in compliance with the
conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an inde-
pendent and impartial tribunal previously established by law. Everyone shall have the
possibility of being advised, defended and represented.
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vate citizens against oppressive action by government agents and agencies and the afford-
ing of remedies when violations are found.”®

2.  The UN Security Council being a principal organ of the United Nations, a legal
obligation of the Council to comply with standards of due process, or “fair and clear
procedures”, for the benefit of individuals and “entities” presupposes that the United
Nations, as a subject of international law, is bound by respective rules of interna-
tional law. In accordance with the established system of sources of international law,
the United Nations could be obliged to observe such standards by virtue of interna-
tional treaties (including the UN Charter as the constitution of the United Nations),
customary international law, or general principles of law recognized by the members
of the international community.

3. Since the United Nations is not a party to any universal or regional treaty for the
protection of human rights, it is not directly bound by the respective treaty provisions
guaranteeing rights of due process. The United Nations being an autonomous subject
of international law, it does not follow from the fact alone that its Member States
have ratified certain human rights instruments that an according obligation of the
Organization has come into existence.

3.1 The United Nations, as an international organization and a subject of international
law,® is not a party to any of the universal or regional treaties and conventions for the
protection of human rights and fundamental freedoms. Accordingly, the UN is not directly
bound by the respective provisions guaranteeing standards of due process. The treaties and
conventions were drafted only with a view to the performance of States, not of other sub-
jects of international law. For instance, in Article 2, paragraph 1 of the International
Covenant on Civil and Political Rights (ICCPR) it is stated that “[e]ach State Party to the
present Covenant undertakes to respect and to ensure to all individuals within its territory
and subject to its jurisdiction the rights recognized in the present Covenant [...]". Ac-
cording to Article 1 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR), “[t]he High Contracting Parties shall secure to everyone
within their jurisdiction the rights and freedoms defined in Section | of this Convention”.

3.2 The United Nations also could not become a party to the treaties and conventions in
question because they are only open to accession by States (see, e.g., Article 48 ICCPR,
Acrticle 59 ECHR, Atrticle 74 of the American Convention on Human Rights).

3.3 The reason for this restrictive approach of human rights treaties in defining the re-
spective duty bearers is that traditionally States (i.e., their governmental, administrative,
legislative and judicial organs) have been regarded as the main potential violators of hu-
man rights. “[The] ‘international” protection of human rights denotes an ensemble of pro-
cedures and mechanisms which [...] are primarily designed to protect human beings
against their own state. Protection is generally needed at home. Human rights have been
brought into being as a supplementary line of defence in case national systems should
prove to be of no avail. Although the state is on the one hand reckoned with as the indis-

%7 See Shelton, s, pr note 27, at p. 358. )
% See 1CJ, Advisory Opinion in the Rep 1 tions fors nﬁiesg se, ICJ Reports 1949, p. 179.
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pensable guarantor of human rights, historical experience has also made clear that the state

[...] may use the sovereign powers at its disposal to commit violations of human rights”.*®

3.4 As regards, in particular, the United Nations, it is certainly true that “until recently,
the UN had never thought of itself as actually capable of violating human rights”™*. Ac-
cordingly, the UN Charter requires the United Nations to “promot[e] and encourag[e] re-
spect for human rights” (Article 1, para. 3), and to “assist” Member States “in the realiza-
tion of human rights” (Article 13, para. 1b).
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international organizations, including the United Nations, will be increasingly influ-
enced by that development as they, too, begin to engage in “supranational” lawmak-
ing with a direct effect on individuals.

4.1 As explained above, the legal spheres of individual member stat
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democracy, respect for human rights and fundamental freedoms, and the rule of law” (Ar-
ticle 6, para. 1, of the Treaty on European Union). A similar degree of cohesion was al-
ready expressed by the states agreeing on the European Convention of Human Rights in
1950. In the Convention’s preamble, they described themselves “as the governments of
European countries which are likeminded and have a common heritage of political tradi-
tions, ideals, freedom and the rule of law”. Article 4 of the Constitutive Act of the African
Union of 2000 also mentions among the principles in accordance with which the African
Union shall function “respect for democratic principles, human rights, the rule of law and
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5.6 As explained in part 1 above, certain standards of due process are concurrently recog-
nized in the domestic (constitutional) law of a great number of States of all regions of the
world. To that extent, they have become rules of international law in the form of general
principles of law in the meaning of Article 38, para. 1, lit. ¢, of the ICJ Statute. Although
the standards in question describe obligations of Governments vis-a-vis their citizens (and
foreigners under their jurisdiction) in the sphere of domestic law, the general principles of
international law which have arisen on the basis of those widely recognized standards are
also applicable to international organizations as subjects of international law when those
organizations exercise “governmental” authority over individuals.®> However, if the con-
stituent treaty of an international organiziation provides for specific rules, these rules pre-
vail in accordance with the concept of " speci s derog t egi gener & If possible, an
effort must be made to interpret the rules of fhe constitlient treaty in accordance with the
substance of the respective general principles of international law.
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has been in the adoption of new international norms for the protection of human rights

» 57
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to international organizations (see supr, part 5), the principal source of human
rights obligations of the United Nations is the UN Charter. All UN organs are bound
to comply with the rules of the Charter as the constitution of the United Nations. To-
day, the Charter obliges the organs of the United Nations, when exercising the func-
tions assigned to them, to respect human rights and fundamental freedoms of indi-
viduals to the greatest possible extent.

8.1 The United Nations is an organization based on the concept of the rule of law. The
organs of the UN are bound to comply with the rules of the UN Charter, which is the con-
stitution of the United Nations.”

8.2 In the preamble of the UN Charter, the peoples of the United Nations have declared
their determination “to reaffirm faith in fundamental human rights, in the dignity and
worth of the human person, in the equal rights of men and women”. Article 1, paragraph 3
of the Charter defines as one of the purposes of the United Nations “to achieve interna-
tional co-operation ... in promoting and encouraging respect for human rights and for fun-
damental freedoms for all without distinction as to race, sex, language, or religion”. How-
ever, as explained above, the founders of the United Nations did not expect the Organiza-
tion to exercise power or authority over individual persons in a way that their rights and
freedoms would be directly affected. Accordingly, they did not find it necessary to make
human rights directly binding on the Organization, and to define such binding rules in the
Charter.

8.3 But as a constitution, the UN Charter is a “living instrument”.”
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the Commission on Human Rights. The Universal Declaration of Human Rights, the Con-
vention on the Prevention and Punishment of Genocide of 1948, the Convention on the
Elimination of Racial Discrimination of 1965 and the two Human Rights Covenants of
1966 have become part of the constitutional foundation of the international community. In
the preamble of the International Covenant on Civil and Political Rights, the States Parties
to the Covenant declared, inter #, that “in accordance with the principles proclaimed in
the Charter of the United Natlons recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of freedom, justice
and peace in the world”.

8.5 Another process has, as mentioned above, led the United Nations to exercise govern-
mental or quasi-governmental authority over private persons and enterprises, in particular
in the context of peacekeeping operations and the temporary administration of territories
(see . DI part 6). Sanctions imposed by the Security Council on individuals in accor-
dance with Chapter VII of the UN Charter have a direct impact on the rights and freedoms
of individuals.

8.6 In consequence of this dual progress — the coming into existence of a firmly recog-
nized body of human rights in international law, promoted by the United Nations, and the
expansion of functions of the UN into new areas resulting in acts with a direct impact on
the rights of individuals —, the mentioned references of the UN Charter to human rights
have developed into rules embodying direct human rights obligations of the organs of the
United Nations. Today, the Charter obliges the organs of the United Nations, when exer-
cising the functions assigned to them, to respect human rights and fundamental freedoms
of individuals to the greatest possible extent.”® The United Nations cannot attain its pur-
pose of achieving “international co-operation ... in promoting and encouraging respect for
human rights and fundamental freedoms for all” (Article 1, paragraph 3 of the UN Charter)
if it disregards these rights when exercising jurisdiction over individuals.” In the absence
of a specification of such rights and freedoms in the Charter itself, the Universal Declara-
tion of Human Rights and the International Covenant on Civil and Political Rights serve,
first and foremost, as a relevant standard. This author agrees with Professor 1. Brownlie
who said: “Even if the political organs [of the UN] have a wide margin of appreciation in
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greatest possible extent.® There is a duty of the Council duly to balance the general
and particular interests which are at stake. Every measure having a negative impact
on human rights and freedoms of a particular group or category of persons must be
necessary and proportionate to the aim the measure is meant to achieve.®

12. While the circumstances and modalities of particular sanctions regimes may
require certain adjustments or exceptions, the rights of due process, or “fair and
clear procedures”, to be guaranteed by the Security Council in the case of sanctions
imposed on individuals and “entities” under Chapter VII of the UN Charter should
include the following elements:

() the right of a person or entity against whom measures have been taken to be in-
formed about those measures by the Council, as soon as this is possible without
thwarting their purpose;

() the right of such a person or entity to be heard by the Council, or a subsidiary
body, within a reasonable time;

(c¢) the right of such a person or entity of being advised and represented in his or
her dealings with the Council;

(@) the right of such a person or entity to an effective remedy against an individual
measure before an impartial institution or body previously establishe
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12.3

As is known, the consideration of individual communications by the Human
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— a committee of experts serving in their personal capacity, as it exists, for instance, in ac-
cordance with Article 28 of the International Covenant on Civil and Political Rights.*®

12.10 As regards the criterion of effectiveness of a remedy, the following factors
(identified on the basis of a comparative analysis of existing individual complaint mecha-
nisms under universal human rights treaties) need to be taken into consideration:

— Accessibility of the procedure;

— speed and efficiency of consideration by the reviewing body;

— power of the reviewing body to request interim measures of protection;

— due process concerns (does each party have a fair opportunity to put forward its case and
permit full consideration of disputed issues of fact and law so that credible and persuasive
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the form of compensation, rehabilitation, satisfaction, and/or guarantees of non—repetition98
— may arise. The issue of a right to reparation® is, however, lying outside the purview of
the present study because it is not encompassed by the notion of “due process” or “fair and
clear procedures”. The possible existence and content of such a right in the present con-
text,lc%nd a corresponding obligation of the United Nations, require a careful examina-
tion.

12.14 In the World Summit Outcome Document, the Security Council has been
called upon “to ensure that fair and clear procedures exist for placing individuals nd enti
ties on sanctions lists and for removing them [...]”.*** The General Assembly tfius did not
distinguish between individual and “corporate” addressees of targeted sanctions. How-
ever, international human rights law generally affords only individual persons — not legal
entities like commercial companies and enterprises, or organizations without legal person-
ality — rights of due process or fair trial, and respective rules of national law are not uni-
form. Further, only “individuals who claim that any of their rights enumerated in the
Covenant have been violated” have recourse to the complaint mechanism established by
the (First) Optional Protocol to the ICCPR.'® Nevertheless, considering the position
adopted by the General Assembly, the practical importance of the issue, and the fact that
otherwise individual members of entities would be without procedural protection if not
listed additionally, it is appropriate that the due process rights outlined above be made
available to “entities”, as defined in the relevant Security Council resolutions. By neces-
sity, every measure taken against an “entity” entails disadvantageous “collateral” effects
on individuals, such as members and employees of entities and users of the services of en-
tities.'® In the case of such an equal treatment of individuals and entities as addressees of
targeted sanctions, a number of practical questions need to be resolved, inteL j' the ques-
tion of who is entitled to represent an entity before the Security Council, a subsidiary body
of the Council, and the impartial review body or mechanism.

% See “Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International Hu-
manitarian Law’, UN Commission on Human Rights Res. 2005/35, UN Doc.
E/CN.4/2005/L.10/Add.11 of 19 April 2005, paras. 18 to 23.

% For a detailed treatment of this issue in national and international law, see Shelton, s, pr note 27,
chapters 3 and 7 to 10. ~

9, nter 4+ , the question of negligence needs to be examined. Does a right to reparation arise only
if the S%[cﬁrity Council has been negligent, or even grossly negligent, in discharging its responsibili-
ties? Or is there a “liability without fault”? And how to deal with a contributory negligence on the
part of the addressee of sanctions?

191 Emphasis added.

192 See Art. 2 of the First Optional Protocol.

193 See Thomas J. Biersteker, Comments on a draft of the present study, February 2006 (on file with
author).
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Legal texts

I.  The Universal Declaration of Human Rights (1948)
[with Vienna Declaration and Programme of Action (1993) and Declaration on the
Right and Responsibility of Individuals, Groups and Organs of Society to Promote
and Protect Universally Recognized Human Rights and Fundamental Freedoms
(1999)]
Il.  International Covenant on Civil and Political Rights (1966)
I1l. Regional Human Rights Treaties
1. [European] Convention for the Protection of Human Rights
and Fundamental Freedoms (1950)
Protocol No. 7 to the [European] Convention for the Protection of Human Rights
and Fundamental Freedoms (1984)
American Convention on Human Rights (1969)
African [Banjul] Charter on Human and Peoples’ Rights (1981)
. Arab Charter on Human Rights (1994)
onstltutlonal Law of UN Member States
Brazil
Canada
European Union
India
New Zealand
South Africa, Republic of
United States of America
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I. The Universal Declaration of Human Rights (1948)

Article 6
Everyone has the right to recognition everywhere as a person before the law.
Article 7

All are equal before the law and are entitled without any discrimination to equal pro-
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Article 10

Everyone is entitled in full equality to a fair and public hearing by an independent and
impartial tribunal, in the determination of his rights and obligations and of any criminal
charge against him.

Article 28

Everyone is entitled to a social and international order in which the rights and freedoms
set forth in this Declaration can be fully realized.

See,  #0- Vienna Declaration and Programme of Action, as adopted by the
WOorld Conference on Human Rights on 25 June 1993'%

Je or d Conference on 2% n Rights,

Considering that the promotion and protection of human rights is a matter of priority
for the international community, [...]

Rf ffir ing their commitment to the purposes and principles contained in the Char-
ter of the United Nations and the Universal Declaration of Human Rights,

Re ffir ing the commitment contained in Article 56 of the Charter of the United
Nlations to take joint and separate action, placing proper emphasis on developing ef-
fective international cooperation for the realization of the purposes set out in Article
55, including universal respect for, and observance of, human rights and fundamen-
tal freedoms for all,

ph sizing the responsibilities of all States, in conformity with the Charter of the
Sniféd Nations, to develop and encourage respect for human rights and fundamental
freedoms for all, without distinction as to race, sex, language or religion,

Reﬁ ~ing the Preamble to the Charter of the United Nations, in particular the deter-
mination to reaffirm faith in fundamental human rights, in the dignity and worth of
the human person, and in the equal rights of men and women and of nations large
and small,

[...]

ph sizing that the Universal Declaration of Human Rights, which constitutes a
gomﬁ"lon standard of achievement for all peoples and all nations, is the source of in-
spiration and has been the basis for the United Nations in making advances in stan-
dard setting as contained in the existing international human rights instruments, in
particular the International Covenant on Civil and Political Rights and the Interna-
tional Covenant on Economic, Social and Cultural Rights,

[...]

1% UN Doc. AICONF.157/23 of 12 July 1993.
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nancial assistance should be provided by the international community. It is incum-
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(b) To have adequate time and facilities for the preparation of his defence and to
communicate with counsel of his own choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through legal as-
sistance of his own choosing; to be informed, if he does not have legal assistance, of this
right; and to have legal assistance assigned to him, in any case where the interests of jus-
tice so require, and without payment by him in any such case if he does not have sufficient
means to pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain the atten-
dance and examination of witnesses on his behalf under the same conditions as witnesses
against him;

(f) To have the free assistance of an interpreter if he cannot understand or speak the
language used in court;

(9) Not to be compelled to testify against himself or to confess guilt.

4. In the case of juvenile persons, the procedure shall be such as will take account of
their age and the desirability of promoting their rehabilitation.

5. Everyone convicted of a crime shall have the right to his conviction and sentence be-
ing reviewed by a higher tribunal according to law.

6. When a person has by a final decision been convicted of a criminal offence and when
subsequently his conviction has been reversed or he has been pardoned on the ground that
a new or newly discovered fact shows conclusively that there has been a miscarriage of
justice, the person who has suffered punishment as a result of such conviction shall be
compensated according to law, unless it is proved that the non-disclosure of the unknown
fact in time is wholly or partly attributable to him.

7. No one shall be liable to be tried or punished again for an offence for which he has al-
ready been finally convicted or acquitted in accordance with the law and penal procedure
of each country.

Article 16

Everyone shall have the right to recognition everywhere as a person before the law.
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Regional Human Rights Treaties'®

1. [European] Convention for the Protection of Human Rights
and Fundamental Freedoms (1950)

Article 5 — Right to liberty and security

1. Everyone has the right to liberty and security of person. No one shall be deprived of
his liberty save in the following cases and in accordance with a procedure prescribed by
law:

1. the lawful detention of a person after conviction by a competent court;

2. the lawful arrest or detention of a person for non-compliance with the lawful order
of a court or in order to secure the fulfilment of any obligation prescribed by law;

3. the lawful arrest or detention of a person effected for the purpose of bringing him
before the competent legal authority on reasonable suspicion of having committed an of-
fence or when it is reasonably considered necessary to prevent his committing an offence
or fleeing after having done so;

4. the detention of a minor by lawful order for the purpose of educational supervision
or his lawful detention for the purpose of bringing him before the competent legal author-
ity;

5. the lawful detention of persons for the prevention of the spreading of infectious
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;

6. the lawful arrest or detention of a person to prevent his effecting an unauthorised
entry into the country or of a person against whom action is bei
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necessary in the opinion of the court in special circumstances where publicity would preju-
dice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved
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tice, the person who has suffered punishment as a result of such conviction shall be com-
pensated according to the law or the practice of the State concerned, unless it is proved that
the non-disclosure of the unknown fact in time is wholly or partly attributable to him.
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Article 8. Right to a Fair Trial

1. Every person has the right to a hearing, with due guarantees and within a reasonable
time, by a competent, independent, and impartial tribunal, previously established by law,
in the substantiation of any accusation of a criminal nature made against him or for the
determination of his rights and obligations of a civil, labor, fiscal, or any other nature.

2. Every person accused of a criminal offense has the right to be presumed innocent so
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b. to develop the possibilities of judicial remedy; and
c. to ensure that the competent authorities shall enforce such remedies when
granted.

See  s0: American Declaration of the Rights and Duties of Man (1948)""

Article I. Right to life, liberty and personal security
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4. African [Banjul] Charter on Human and Peoples’ Rights (1981)
Article 6

Every individual shall have the right to liberty and to the security of his person. No one
may be deprived of his freedom except for reasons and conditions previously laid down by
law. In particular, no one may be arbitrarily arrested or detained.

Article 7

1. Every individual shall have the right to have his cause heard. This comprises:

(a) the right to an appeal to competent national organs against acts of violating his fun-
damental rights as recognized and guaranteed by conventions, laws, regulations and cus-
toms in force;

(b) the right to be presumed innocent until proved guilty by a competent court or tribu-
nal;

(c) the right to defence, including the right to be defended by counsel of his choice;

(d) the right to be tried within a reasonable time by an impartial court or tribunal.

Sei s0. Resolution of the African Commission on Human and Peoples’ Rights
on the Right of a Fair Trial (1992)'%®

The African Commission on Human and Peoples’ Rights

meeting in its Eleventh Ordinary Session, in Tunis, Tunisia, from 2 to 9 March
1992,

Conscious
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4) Have the free assistance of an interpreter if they cannot speak the language
used in court.
Persons convicted of an offence shall have the right of appeal to a higher court.

5. Arab Charter on Human Rights (1994)%°
Article 7

The accused shall be presumed innocent until proved guilty at a lawful trial in which he
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XXXVII - there shall be no exceptional tribunal or court:

XXXIX - the institution of the jury is recognized, according to the organization which the
law shall establish, and the following are ensured:

a) full defense;

b) secrecy of voting;

c) sovereignty of verdicts;

d) power to judge willful crimes against life;

[...]

LI - no one shall undergo legal proceeding or sentencing save by the competent author-
ity;

LIV - no one shall be deprived of freedom or of his assets without the due process of law;
LV - litigants, in judicial or administrative processes, as well as defendants in general, are
ensured of the adversary system and of full defense, with the means and resources inherent
to it;

LVI - evidence obtained through illicit means are unacceptable in the process;

LVII - no one shall be considered guilty before the issuing of a f



B. Fasshender, Targeted Sanctions and Due Process

51

LXVIII - to all, in judicial and administrative proceedings, a



B. Fasshender, Targeted Sanctions and Due Process

52

3. European Union:
Charter of Fundamental Rights of the European Union (2000)'*

Article 41 — Right to good administration

1. Every person has the right to have his or her affairs handled impartially, fairly and
within a reasonable time by the institutions, bodies, offices and agencies of the Union.

2. This right includes:

(@) the right of every person to be heard, before any individual measure which would
affect him or her adversely is taken;

(b) the right of every person to have access to his or her file, while respecting the le-
gitimate interests of confidentiality and of professional and business secrecy;

(c) the obligation of the administration to give reasons for its decisions.

3. Every person has the right to have the Union make good any damage caused by its in-
stitutions or by its servants in the performance of their duties, in accordance with the gen-
eral principles common to the laws of the Member States.

4. Every person may write to the institutions of the Union in one of the languages of the
Constitution and must have an answer in the same language.

Avrticle 42 — Right of access to documents

Any citizen of the Union, and any natural or legal person residing or having its registered
office in a Member State, has a right of access to documents of the institutions, bodies, of-
fices and agencies of the Union, whatever their medium.

Article 43 — European Ombudsman

Any citizen of the Union and any natural or legal person residing or having its registered
office in a Member State has the right to refer to the European Ombudsman cases of mal-
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Everyone whose rights and freedoms guaranteed by the law of the Union are violated has
the right to an effective remedy before a tribunal in compliance with the conditions laid
down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an independ-
ent and impartial tribunal previously established by law. Everyone shall have the possibil-
ity of being advised, defended and represented.

Legal aid shall be made available to those who lack sufficient resources insofar as such aid
IS necessary to ensure effective access to justice.

Article 48 — Presumption of innocence and right of defence

1. Everyone who has been charged shall be presumed innocent until proved guilty ac-
cording to law.

2. Respect for the rights of the defence of anyone who has been charged shall be guaran-
teed.

4. India: Constitution of India (1949, as amended)
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(b
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5. New Zealand: The New Zealand Bill of Rights Act (1990)
Section 8 [Life]

No one shall be deprived of life except on such grounds as are established by law and are
consistent with the principles of fundamental justice.

Section 22 [Personal Liberty]
Everyone has the right not to be arbitrarily arrested or detained.
Section 23 [Arrest]
(1) Everyone who is arrested or who is detained under any enactment
(a) Shall be informed at the time of the arrest or detention of the reason for it; and

(b) Shall have the right to consult and instruct a lawyer without delay and to be in-
formed of that right; and
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(b) The right to be tried without undue delay:

(c) The right to be presumed innocent until proved guilty according to law:

(d) The right not to be compelled to be a witness or to confess guilt:

(e) The right to be present at the trial and to present a defence:

(f) The right to examine the witnesses for the prosecution and to obtain the attendance
and examination of witnesses for the defence under the same conditions as the prosecution:

(9) The right, if convicted of an offence in respect of which the penalty has been varied
between the commission of the offence and sentencing, to the benefit of the lesser penalty:

(h) The right, if convicted of the offence, to appeal according to the law to a higher
court against the conviction or against the sentence or against both:

(i) The right, in the case of a child, to be dealt with in a manner that takes account of the
child’s age.

Section 27 [Right to justice and remedies]

(1) Every person has the right to the observance of the principles of natural justice by
any tribunal or other public authority which has the power to make a determination in re-
spect of that person’s right, obligations, or interests protected or recognised by law.

(2) Every person whose rights, obligations, or interests protected or recognised by law
have been affected by a determination of any tribunal or other public authority has the right
to apply, in accordance with law, for judicial review of that determination.

(3) Every person has the right to bring civil proceedings against, and to defend civil
proceedings brought by, the Crown, and to have those proceedings heard, according to
law, in the same way as civil proceedings between individuals.

6. South Africa: Constitution of the Republic of South Africa (1996)
Section 12 — Freedom and security of the person
(1) Everyone has the right to freedom and security of the person, which includes the right -

1. not to be deprived of freedom arbitrarily or without just cause;

2. not to be detained without trial;

3. to be free from all forms of violence from either public or private sources;
4. not to be tortured in any way; and

5. not to be treated or punished in a cruel, inhuman or degrading way.

Section 33 — Just administrative action

(1) Everyone has the right to administrative action that is lawful, reasonable and proce-
durally fair.
(2) Everyone whose rights have been adversely affected by administrative action has
the right to be given written reasons.
(3) National legislation must be enacted to give effect to these rights, and must -
1. provide for the review of administrative action by a court or, where appropriate, an
independent and impartial tribunal;
2. impose a duty on the state to give effect to the rights in subsections (1) and (2);
and
3. promote an efficient administration.

Section 34 — Access to courts
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Everyone has the right to have any dispute that can be resolve



B. Fassbender, Targeted Sanctions and Due Process 58

8. to be presumed innocent, to remain silent, and not to testify during the proceedings;

9. to adduce and challenge evidence;

10. not to be compelled to give self-incriminating evidence;

11. to be tried in a language that the accused person understands or, if that is not
practicable, to have the proceedings interpreted in that language;

12. not to be convicted for an act or omission that was not an offence under either na-
tional or international law at the time it was committed or omitted;

13. not to be tried for an offence in respect of an act or omission for which that person
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