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ABSTRACT

High Seas Boarding and inspection (HSBI) procedures are governed by
international law which mainly on the Agreement for Implementation of UNCLOS related to
the Management of Straddling Fish Stocks and Highly Migratory Fish Stocks (UNFSA) and
Regional Fisheries Management Organizations (RFMO) agreements. This study focuses on
the procedure HSBI of the Southern Indian Ocean Fisheries Agreement (SIOFA).

Article 21-22 of the UNFSA provides specific provisions regarding the boarding
and inspection of



is not a member of an RFMO, the inspector must check whether the vessel is a member of
UNFSA. If the vessel is a member of UNFSA, the inspector can board and inspect according
to Article 21-22. Furthermore, if the vessel is neither a member of an SIOFA/RFMO nor a
member of UNFSA, the inspector must request consent from the flag State of the vessel for
boarding and inspection.
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Thailand has been a Contracting Party to SIOFA since 21 May 2017.7 In 2023,
three vessels flagged to Thailand are authorized to fish in the SIOFA Convention Area.®
Thailand has an obligation to implement SIOFA CMMs and ensure compliance by its vessels,
including the HSBI regime. Thailand is also a member of I0TC?, but since it doesnt have an
HSBI procedure, this is the first time Thailand has implemented an RFMO HSBI procedure.

Accordingly, it is important for Thailand to clearly understand how the
requirements of the HSBI regime apply to fishing vessels and ensure that they are adequately
implemented in Thailandbs national law and practice, and that fishing vessels are able and
obliged to comply with them. Therefore, this study will focus on the requirements of the
SIOFA HSBI regime and how Thailand can give effect to them as a flag State.

This study will be divided into two main parts, together with an introduction and
conclusion. This introduction provides an overview of the legal framework for fisheries in the
high seas and gives an overview of Thailandos fishing in SIOFA. Part One focuses in more
detail on the legal framewo
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1. Maritime zones and fisheries regime

The 1982 United Nations Convention on the Law of the Sea (LOSC) provides a
legal framework to govern all actors and activities in the ocean space.!! The maritime zones
available under the LOSC radiate outwards from a coastal Stateds land territory, as illustrated
in Figure 1. The jurisdiction of the coastal State increases as one approaches the coast. The
coastal State holds sovereignty over two innermost zones: internal waters and the territorial
sea, which means that no other states can enforce their jurisdiction in these areas. (Article 27
of the LOSC). Further seaward, the power of the coastal Stateds jurisdiction is limited, which
permits the exercise of other enforcement jurisdictions.'? This study categorizes the maritime
zones for fisheries activities into three areas: territorial sea, EEZ, and high seas, each of
which has different rights and interests.
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however, boarding does not result in the arrest of a vessel and its cr
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0Conservation and management of the living resources of the high seasd (Section 2, Articles
116-120).

The freedoms of the high seas must be exercised with due regard for the interests
of other States in their respective exercise of the freedom of the high seas (Article 87),
therefore, the high seas are reserved for peaceful purposes (Article 88). The high seas
freedoms must be exercised with due regard for the rights and interests of coastal States,
including with respect to their sovereign rights over the continental shelf (Article 77-78). In
accordance with Article 87 of the LOSC, all States whether coastal States or landlocked
States. enjoy freedom of fishing on the high seas, subject to the conditions set out in Section
2 of the LOSC, including general obligations relating to conservation and management
(Articles 117 and 119), and the duty to cooperate with other States (Article 118).

2. The UN Fish Stock Agreement (UNFSA) Framework for Fisheries

The UN Fish Stocks Agreement (UNFSA)*® was adopted on 4 August 1995 and
entered into force on 11 November 2001. The UNFSA sets out principles for the conservation
and management of straddling fish stocks and highly migratory fish stocks (Article 63-64 of
the LOSC)? in the high seas and elaborates on the fundamental principle, established in the
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fishing vessels flying the flag of another State Party in the Convention Area of an RFMO
(provided the boarding State is a Party to the RFMO) in order to verify compliance with the
conservation and management measures of the RFMO (Article 21 of the UNFSA). Specific
procedures for boarding and inspection are detailed in Article 22 of UNFSA.

3. Regional Fisheries Management Organizations (RFMOSs)

Article 87 of the LOSC provides freedom of the high seas, including the freedom of
fishing. However, due to the exhaustible nature of fishery resources, this freedom is not
absolute; instead, it is subject to the requirements outlined in Section 2 of Part VII, which
pertains to the conservation and management of the living resources of the high seas. In other
words, fithe freedom is conditionalo.2? Article 116 of the LOSC subjects the right to engage in
fishing on the high seas to obligations under other treaties, to the rights, duties and interests
of coastal States as provided for in the articles applicable in the EEZ (and in particular,
Avrticle 63(2) and 64 to 67 of
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firesources of fish, mollusks, crustaceans and other sedentary species within the Area, but
excluding sedentary species subject to the fishery jurisdiction of coastal States pursuant to
Article 77(4) of the LOSC and highly migratory species listed in Annex | of the LOSC0.7

4. Fisheries Enforcement on the High Seas

Ships navigating the high seas exclusively fall under the jurisdiction of a single
state. Generally, changing a shipés flag during a voyage or while docked is not permitted,
except in cases of a legitimate transfer of ownership or a change in registry. According to
Acrticle 92, a ship using the flags of multiple states without a genuine link to any cannot claim
nationality when dealing with other states.
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The UNFSA also provides that RFMOs should establ
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Global fisheries confront declining fish sto
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been developed through treaties (such as UNFSA and RFMO HSBI schemes) to provide for
non-flag State enforcement of fisheries conservation and management measures, within
carefully specified limits.

Part One outlines the legal framework for the management of high seas fisheries
which are divided into two chapters. Chapter One examines the key provisions of the legal
frameworks for fisheries on the high seas. Section A examines the framework of the LOSC on
regulation and enforcement of high seas fisheries. Section B provides an overview of
fisheries regulation and enforcement under the UNFSA. Chapter Two provides an overview
of FAO legal framework on fisheries management on the high seas. Section A and Section B
provide the provision of FAO legal framework related to the high seas fisheries which mainly
focus on four instruments: 1) the 1993 Agreement to Promote Compliance with International
Conservation and Management Measures by Fishing Vessels on the High Seas (FAO
Compliance Agreement); 2) the Code of Conduct for Responsible Fishing; 3) the
International Plan of Action to Prevent, Deter, and Eliminate Illegal, Unreported and
Unregulated Fishing (IPOA 1UU); and 4) Agreement on Port State Measures to prevent, deter
and eliminate illegal, unreported and unregulated fishing (PSMA).

SECTION A Fisheries Regulation and Enforcement under the LOSC

The LOSC entered into force on November 16, 1994.* There are 169 States parties
of LOSC in 2023.° It sets out the duty for States to cooperate in the management of specific
types of stocks, which are present both in EEZs and on the high seas. These Stocks include
straddling fish stocks and highly migratory fish stocks. Additionally, it requires States to
collaborate with other nations in adopting measures to conserve and manage marine living
resources in the high seas. The LOSCds overarching goal is to resolve all maritime legal
disputes, with a focus on establishing a legal framework for the seas and oceans. This
framework promotes international cooperation, encourages peaceful uses of the seas and
oceans, ensures equitable and efficient resource utilization, supports the conservation of
living resources, and facilitates the study, protection, and preservation of the marine
environment.*647

SUBSECTION A.1 Fisheries Regulation under the LOSC

This subsection provides the regulation of the LOSC on the high seas fisheries and
describes the duty to cooperate in respect of high seas fisheries resources and the context of
the rule on the freedom of fishing.

4 United Nations, ¢The United Nations Convention on the Law of the Sea.d (n 14). open for signature 10
December 1982, UNTS 1833 (entered into force 16 November 1994).

4 ¢United Nations Treaty Collectiond, United Nations Convention on the Law of the Sea (United Nations, 10
December 1982) <https://treaties.un.org/pages/ViewDetailsll1.aspx?src=TREATY &mtdsg_no=XXI-
6&chapter=21&Temp=mtdsg3&clang=_en>.

46 Robin R Churchill, dChapter 2: The 1982 United Nation Convention on the Lawof the Sea.d in The Oxford
Handbook of the Law of the Sea (Oxford University Press, First edition., 2015) 24to45.

47 United Nations, 6The United Nations Convention on the Law of the Sea.t (n 14). (Preamble)
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The authority of coastal States on the high seas differs significantly from their
authority over internal waters. On the high seas, no state can assert sovereignty over this area,
and
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main aspects. First, the determination of conservation measures for living resources in the
high seas was designed to be a collaborative effort which states are expected to work together
to establish these measures for ensuring
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LOSC. The EEZ is closely linked to the high seas due to the presence of fish stocks within
the EEZs of two or more coastal states, within the EEZ and adjacent areas, or even extending
into the high seas, as specified in Article 63.

The enforcement on fisheries regulations in the EEZ is provided for in Article 73
of the LOSC, which serves as the primary provision for enforcing fisheries regulations on
foreign fishing vessels, ensuring effective implementation.® As part of exercising its
sovereign rights to explore, exploit, conserve, and manage the living resources of the EEZ,
the coastal State may take measures, including boarding, inspection, arrest, and judicial
proceedings to enforce its laws and regulations adopted in accordance with the LOSC

(
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Unregulated (IUU) fishing has given rise to enforcement measures that permit non-flag State
authorities to conduct boarding and inspections on the high seas.®®

All States have the freedom to navigate and fish with vessels flying their flag,
which grants them jurisdiction over those vessels on the high seas (Article 92). A vessel may
not change its flag during a voyage or while in a port of call, save in the case of a real transfer
of ownership or change of registry (Article 92 (1)).%
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sanction. Control involves using various measures to compel individuals
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maintain a balance in the shared ocean spaces, preventing conflicts in the exploitation of
fishing resources and 1UU fishing on the high seas.”

Non-flag States have an indirect connection to high seas fishing, where every
country can en
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still in the high seas. The LOSC has further expanded the use of the right of hot pursuit to
include archipelagic waters, EEZ, and the continental shelf.24& Consequently, a coastal State
possesses the right of hot pursuit, enabling it to chase and apprehend a vessel on the high seas
if that ship has breached the coastal Stateds laws, including those related to the conservation
and management of fishery resources.®

84 Churchill and Lowe (n 80). Page 218-219.
8 Lowell, Warner and Kaye (n 59). Page 64-65.
8 Mary Ann Palma, ¢Chapter 6 Coastal State Measuresd in Promoting Sustainable Fisheries: The International

Legal and Policy Framework to Combat Illegal, Unreported and Unregulated Fishing (Martinus Nijhoff
Publishers, 2010). Page 148.
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regulation and management of high seas fisheries through regional fisheries management
organizations. Subsection B.2 pertains to the enforcement of measures adopted for the
management of high seas fisheries through regional fisheries management organizations.

SUBSECTION B.1 The Regulation of the UNFSA on the high sea fisheries through the
RFMOs

The UNFSA is an agreement designed to implement the provisions of the LOSC
related to the conservation and management of Straddling Fish Stocks and Highly Migratory
Fish Stocks. It establishes international standards aimed at ensuring the effective compliance
and enforcement of these measures on the high seas (Article 3 (1) of the UNFSA), as well as
fostering compatibility measures between EEZs and the high seas (Article 5 of the FAO
Compliance Agreement).

The UNFSA is a legally binding agreement applicable to all State Parties, with the
primary goal of facilitating the implementation of LOSC provisions concerning straddling
and highly migratory fish stocks (as detailed in Articles 63-64 of the LOSC) (Figure 3.)%® and
promoting cooperation among flag States in the conservation and management of living
resources (as provided in Article 118 of the LOSC). As of August 2023, ninety-three States
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Figure 3. Straddling fish stocks and highly migratory fish stock in the high seas and EEZ.1%

The fundamental principles of the UNFSA encompass requirements for states to
implement measures aimed at safeguarding non-target species and preserving marine
biodiversity (Article 5). These duties are intended to alleviate the impacts
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cannot be obligated by that agreement unless it explicitly agrees to it.!** Nonetheless, if a
State not affiliated with an RFMO is a party
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SUBSECTION B.2 The Enforcement of the UNFSA on High Seas Fisheries

This section offers an overview of the enforcement of the UNFSA on high seas
fisheries by regional or sub-regional fisheries management organizations. It examines the
boarding and inspection measures on the high seas aimed at promoting monitoring, control,
and surveillance through the Regional Fisheries Management Organization (RFMO). The
UNFSA encourages RFMOs to adopt their own HSBI procedures but there are procedures in
the UNFSA that can be used if the RFMO does not have its own boarding and inspection
procedures.

Boarding and inspection in the high sea

In an area of the high seas under the jurisdiction of an RFMO, inspectors from
member States of that RFMO have the authority to board and oversee vessels belonging to
both other member states and non-members, as long as both the inspecting and inspected
states are parties to the UNFSA (Article 21(1)). The Article 21 permits members of regional
management organizations/RFMOs to board and inspect vessels su
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conservation and management measures, the inspecting State must gather evidence and
promptly inform the flag State of the alleged violation (Article 21(5)).

The flag State should respond within three working days and either (a) fulfill its
obligations to investigate and take enforcement action, promptly informing the inspecting
State of the results; or (b) authorize the inspecting State to investigate (Article 21(6). If the
flag State allows the inspecting State to investigate, the inspecting State should promptly
share the investigation results. The flag State, if evidence supports it, should enforce actions.
Alternatively, the flag State may authorize the inspecting State to take specified enforcement
actions in line with the flag Stateds rights and obligations under the UNFSA (Article 21(7).

If the inspector found the grounds to believe a vessel committed a serious violation
and the flag State fails to respond or act, inspectors can stay on board, gather evidence, and
may require the vessel to go to a specified port. The inspecting State must immediately
inform the flag State of the designated port. All involved states must ensure the well

39



Non-flag State vessels that have engaged in activities contrary to CMMs in the
RFMOds competence area are categorized based on the serious violation (Article 21(16)). If
there are reasonable grounds to suspect that the fishing vessel is without nationality, the
inspecting State may board and inspect the vessel, taking action in accordance with
international law (Article 21(17)).

States have to pay for damage or loss arising from HSBI action when such action is
unlawful or exceeds that reasonably required (Article 21(18)).

The same obligation extends to vessels belonging to non-member States and non-
parties to the UNFSA that are fishing in regulated stocks, in accordance with Articles 17(4)
and 33(2).1® The exclusive jurisdiction of the flag state limits the options available to other
States for preventing vessels from actively engaging in fishing. Nevertheless, this obligation
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2. During the inspection, duly authorized inspectors from the inspecting State have
the authority to inspect the vessel, its license, gear, equipment, records, facilities, fish, and
fish products, as well as any relevant documents necessary to verify compliance with the
relevant CMMs.

3. The duties of the vessel masters of flag State when request for HSBI show as
follow:

(@) ac
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are mandated to establish laws enabling the prosecuting authority of the flag state to obtain
evidence regarding alleged violations from non-flag states, which may also include
testimonies (Article 20(5)). Additionally, the flag state is required to inform the concerned
states about the findings of the investigation and any legal actions taken (Article 20(3)). If
one of its fishing vessels engages in unauthorized fishing, the flag State must collaborate with
the coast
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programs, citing the recent adoption of an enforcement framework by the South Pacific
Regional Fisheries Management Organization.4

Port State Measures

This provision outlines the rights and responsibilities of port States in promoting
the effectiveness of conservation and management measures at subregional, regional, and
global levels. Port States are granted the authority, in accordance with international law, to
take measures that include non-discriminatory inspections of documents, fishing gear, and
catch on board fishing vessels in their ports or offshore terminals (Article 22(1-2)).
Additionally, States have the option to adopt regulations allowing authorities to prohibit
landings and transshipments if it is determined that the catch undermines CMMs on the high
seas (Article 22(3)). Importantly, the article emphasizes that these measures do not interfere
with Statesd exercise of sovereignty over their ports in accordance with international law
(Article 22(4)).
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CHAPTER TWO FAO Legal Framework on Fisheries Management on the High Seas

This chapter is divided into two main parts: Section A and Section B. Section A
focuses on instruments for fisheries management - one binding (the 1993 FAO Compliance
Agreement) and one non-binding (the Code of Conduct for Responsible). Section B focuses
on instruments that address illegal, unreported and unregulated fishing - one non-binding (the
International Plan of Action to Prevent, Deter, and Eliminate Illegal, Unreported and
Unregulated Fishing; the IPOA-
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Moreover, if any Party possesses valid reasons to suspect that a fishing vessel, n
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Article X, which deals with the Settlement of Disputes, allows any Party to initiate
discussions with other Parties when there's a dispute related to the interpretation or
application of this Agreement. The objective is to find a mutually agreeable solution as
quickly as possible. Negotiations, inquiries, mediation, conciliation, arbitration, legal
procedures, or other peaceful means can be employed to resolve the dispute among the
Parties. If the issue remains unresolved, it may be referred to the International Court of
Justice, the International Tribunal for the Law of the Sea (once the 1982 United Nations
Convention on the Law of the Sea comes into effect), or arbi
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SUBSECTION A.2 Code of Conduct for Responsible Fisheries

FAO Code of Conduct for Responsible Fisheries (the Code) was initiated in 1991
by the FAO Committee on Fisheries.}’* The code was unanimously adopted on 31 October
1995 by the over 170 member Governments of the FAO Conference.'’

The Code is a voluntary tool that outlines principles and global norms for
responsible conduct, aimed at guaranteeing the efficient conservation, management and
development of aquatic life resources while respecting the ecosystem and biodiversity. It
acknowledges the significance of fisheries in terms of nutrition, economics, society,
environment, and culture, taking into consideration the biological traits of resources and their
surroundings, as well as the concerns of consumers and other stakeholders. States and all
participants in fisheries are urged to adopt and implement the Codeds provisions.1’

The Code serves as a guide for the responsible and effective management of
fisheries both at the national and international levels. It is comprised of a set of principles,
objectives, and actionable items. This code offers direction on eight main areas, which
include: 1) Fisheries management 2) Flag countries 3) Port countries 4) Aquaculture
development 5) Integration of fisheries into coastal area management 6) Post-harvest
practices and trade responsibilities 7) Fisheries research and 8) Regional and international
cooperation. This study will focus on the fisheries management Flag countries and Port
countries which are describes in the Articles 1, 4 and 6-8.

The Code is a universal tool that covers all fishing activities, regardless of their
location (as stated in Articles 1.1, 1.2, and 1.3). It is aimed at a wide range of stakeholders,
including FAO members and non-members, fishing organizations, subregional, regional, and
global entities, as well as anyone involved in the conservation of fishery resources and the
management and development of fisheries (Article 1.2).17

The Code recommends that States that are n
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Similarly, Article 1.1 of the Code indicates that it includes rules that could become
legally binding through other obligatory agreements among the Parties. For instance, it
mentions the Agreement to Promote Compliance with International Conservation and
Management Measures by Fishing Vessels on the High Seas, 1993, which is considered an
integral component of the Co
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regional fisheries management organizations or arrangements (RFMOs) for this purpose
(Article 7.1.3). A State with a genuine interest in a fishery where a subregional or regional
RFMO possesses the authority to establish conservation and management measures should
engage in cooperation by either becoming a member of the RFMO (Article 7.1.4), or at the
very least, by complying with the conservation and management measures adopted by that
RFMO (Article 7.1.5).187.188

The Code stipulates that States should collaborate in setting up systems for
monitoring, control, surveillance and enforcement measures related to fishing operations and
associated activities in waters beyond their national jurisdiction. This cooperation should
occur within the structure of subregional or regional fisheries management organizations
(RFMOs) (Article 8.1.4 and Article 7.7.3).1891% Fyrthermore, States that are members of or
involved in subregional or regional RFMOs should put into practice internationally agreed-
upon measures established within these organizations or arrangements, and these measures
should be in line with international law. These measures aim to discourage the activities of
vessels that are non-members with these organizations or are non-participants but are
engaging in actions that undermine the effectiveness of the conservation and management
measures established by these organizations or arrangements (Article 7.7.5).

The Code contains various regulations concerning legal frameworks that are
applicable to all States in their roles as flag States, coastal States, port States, and market
States. States and all stakeholders engaged in fishing activities should establish conservation
and management measures for fisheries resources by implementing suitable policies, legal
structures, and institutional frameworks (Article 7.1.1). States must establish a robust legal
and administrative framework for the conservation and management of fisheries resources,
both at the local and national levels (Article 7.7.1)
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related to its legal impact. Voluntary instruments like the Code are seen as valuable
complements to formal treaties and established international legal practices. They establish
practical and regulatory standards that, with the agreement of states, can subsequently
become binding measures in formal treaties. The widespread acceptance and implementation
of the Code may serve as evidence of the emergence of new norms or principles in
international law applicable to the sustainable management of fisheries.'%

The primary goal of Section A, which pertains to the Compliance Agreement, is to
enhance the oversight of fishing vessels operating on th
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Illegal, Unreported, and Unregulated (IUU) fishing. The Code provides a comprehensive
foundation for responsible fisheries management. It establishes guiding principles and
inte
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SECTION B FAO Instruments to address lllegal, Unreported and Unregulated (1UU)
fishing

Section B is divided into two subsections. Subsection B.1 provides the overview of
the International Plan of Action to Prevent, Deter, and Eliminate Illegal, Unreported, and
Unregulated (IPOA-1UU) Fishing
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disregarding international commitments, including those outlined by regional fisheries
manage
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The implementation of the IPOA should be conducted openly and with
transparency, as specified in Article 6.13 of the Code of Conduct Paragraph 9.5).

The International Plan of Action (IPOA) should be created and enforced in a
manner that does not show discrimination, either in appearance or in practice, toward any
specific State or its fishing vessels (as described in Paragraph 9.6).

The IPOA-IUU fishing mandates that States should adopt a comprehensive
approach to prevent, deter and eliminate 1UU fishing. This approach should be grounded in
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The IPOA on IUU fishing outlines several responsibilities of flag States regarding
the registration of fishing vessels, the maintenance of vessel records, and authorization for
fishing. States must ensure that vessels authorized to fly their flag do not participate in or
support IUU fishing activities (Paragraph 34). Before registering a fishing vessel, a f
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IUU fishing emphasizes that a flag State should ensure that each fishing vessel entitled to fly
its flag and operating in waters beyond the jurisdiction of the flag State possesses a valid
authorization to fish issued by that flag State (Paragraph 45).217218

The IPOA-IUU fishing outlines the essential information that should be included in
the authorization (Paragraph 46).21%220 These authorizations may come with conditions, such
as compliance with applicable international conventions, national laws and regulations, as
well as conservation and management measures adopted at various levels (Paragraph
47).221.222 Gates must ensure that their fishing, transportation, and support vessels do not
assist or participate in IUU fishing activities (Paragraph 48).

Flag States should also make efforts to ensure that fishing, transportation, and
support vessels eligible to fly their flag and engaged in at-sea transshipment have prior
authorization for transshipment issued by the flag State to the greatest extent possible
(Paragraph 49).22%224 Furthermore, the flag States should share information from catch and
transshipment reports with relevant national, regional, and international organizations,
including the FAO (Paragraph 50).22%2%

The IPOA-IUU fishing presents a set of measures that coastal States should
contemplate, in alignment with their national laws and international regulations, to the extent
that it is feasible and suitable (Paragraph 51). Establishing effective monitoring, control, and
surveillance of fishing activities within their exclusive economic zone (Paragraph 51.1).
Engaging in cooperation and information exchange (Paragraph 51.2). Requiring all fishing
activities within their national jurisdiction to obtain authorization from the coastal State
(Paragraph 51.3). Granting authorizations solely to fishing vessels listed in a record of fishing
vessels (Paragraph 51.4). Ensuring that vessels in national waters maintain logbooks
(Paragraph 51.5). Regulating at-sea transshipment by either requiring authorization or

27 Intl. Tribunal For The Law Of The S (n 152). Page 1020-1035.

218 EAQ, International Plan of Action to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated
Fishing (n 196). 24 pages. (Paragraph 45 IPOA-IUU provides that Coastal States should ensure that no fishing
authorization for fishing in coastal waters be issued to vessels without an authorization to fish issued by the flag
State of the vessel.).

219 Intl. Tribunal For The Law Of The S (n 152). Page 1020-1035.

220 EAQ, International Plan of Action to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated
Fishing (n 196). 24 pages. (Paragraph 46 refers to, inter alia: name8 10892 572.14 Tm0 g0 G[(the )-2ti8Qq
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compliance with regulations (Paragraph 51.6). Managing access to their national waters
(Paragraph 51.7). Avoiding the licensing of vessels with a history of 1UU fishing (Paragraph
51.8).

In the section concerning the responsibilities of port States, the IPOA-IUU also
discusses the responsibilities of the flag State. When the port State possesses indisputable
evidence that a vessel, which has been given permission to enter its ports (Paragraph
53)?27228 has been involved in illegal, unreported, or unregulated (IUV) fishing activities, the
port State should prevent the vessel from unloading or transferring fish in its ports and must
inform the flag State (Paragraph 56). During the process of conducting inspections in its
ports, the port State should gather information about the vessel and share it with the flag State
and, if applicable, with the relevant regional fisheries management organization (RFMO)
(Paragraph 58).22%20|f, following
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evVv

consistency among them. Article 6 calls for cooperation and the exchange of information
among Parties and between Parties and relevant organizations.?41-242

Avrticle 7 emphasizes the importance of designating specific ports, aiming to exert
stricter control over the ports accessible to foreign vessels. This is done with the aim of
creating a more comprehensive regulatory framework that compels 1UU fishers to adhere to
established channels overseen by the relevant port authorities. According to the article,
Parties are required to specify the ports where ves
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information exchanges. Meanwhile, Article 17 mandates Parties to ensure that inspectors
receive adequate training, considering the minimum training standards outlined in Annex E.

The PSMA primarily outlines obligations for States in their role as port States.
However, the PSMA also outlines responsibilities for flag States, with Article 20 being
particularly dedicated to the fiRole of flag Stateso. Additionally, the role of the flag State is
addressed in several provisions that necessitate the port State to share information about
actions taken with the flag State.?** It also includes the requirement t
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Article 21 acknowledges that some Parties may lack the necessary resources or
capabilities to ensure the Agreementds effective implementation. Consequently, it mandates
the provision of assistance to developing States to strengthen their capacity to meet the
Agreementds requirements.

The PSMA mandates Parties to promote non-Parties to join as Parties and to adopt
legislation and measures that align with the Agreementds provisions (Article 23(1)).
Additionally, Parties are obligated to adopt fair, non-discriminatory, and transparent
measures to discourage actions by non-Parties that undermine the effective-implementation of
the Agreement (Article 23(2)).248:249

Avrticle 24 acknowledges that there may be obstacles and changes that impact the
effective implementation of the PSMA, and adjustments may need to be made to certain
provisions of the Agreement. This article specifies that Parties must engage in monitoring and
reviews of the Agreementds implementation to evaluate progress toward achieving the
Agreementds objectives outlined in Article 3.2

There are several key points that summarize the strategies employed by the PSMA.
First, it affirms the authority of port States to take action against fishing and related activities
in areas beyond their national jurisdiction through effective exercise of port State
sovereignty. This is significant because port States have traditionally held a strategic position
in combating IUU fishing by controlling foreign vessels in their ports, even though they may
not have always acted upon this authority. Second, the PSMA establishes legally binding
minimum standards that must be enforced, ensuring that no port can be considered a fiport of
convenienceo. While States can choose to im
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In summary, the Port State Measures Agreement (PSMA\) is an efficient tool in
high seas fisheries management and combatting Illegal, Unreported, and Unregulated (IUU)
fishing. It serves multiple key functions, including preventing illegal fishing by blocking lUU
vessels from using ports, enhancing enforcement through inspections, and reducing
incentives for IUU fishing. The PSMA establishes universal standards to prevent vessels
from evading detection by switching between ports and applies globally to ensure consistent
inspection. Furthermore, it promotes information sharing and cooperation among Parties,
supports capacity building in developing States, and encourages non-Parties to align with the
agreement, fostering broader global cooperation against IUU fishing. In essence, the PSMA
offers a comprehensive framework to both manage high seas fisheries effectively and combat
IUU fishing worldwide.

is necessary to install responsibility in port States to employ PSMs and empower them to do so, just as the
international community sought to empower flag States to tackle the problem of ““flags of convenience™.).
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PART TWO Southern Indian Ocean Fisheries Agreement (SIOFA) framework for
fisheries enforcement on the high sea

High seas boarding inspection (HSBI) is necessary to
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CHAPTER ONE Regional Fisheries Management Organizations (RFMOs) and High
Sea Boarding and Inspection (HSBI)

SECTION A The role of region fisheries management organization on high seas
fisheries management

SUBSECTION A.1 Regional Fisheries Management Organizations (RFMOSs) and
Monitoring Control and Surveillance (MCS) Measures

Monitoring Control and Surveillance (MCS) is crucial for promoting sustainable
fisheries in the RFMOsb convention areas®®®, specifically for managing high sea fish stocks
(straddling and highly migratory). 2’ Various types of conservation and management
measures (CMMs) related to MCS are used to prevent IUU fishing within RFMOsb
competence areas.?®® High Sea Boarding and Inspection (HSBI) is one such effective CMM
tool to support MCS for inspecting and enforcing regulations on the high seas.

Effective MCS implementation is vital for RFMOsd long-term fish stock
conservation and sustainable use objectives. RFMO members and their fishing vessels must
implement and comply with agreed-upon measures.?®® MCS measures, specified within each
RFMO, impact flag Stateso obligations, including vessel monitoring systems (VMS) and high
seas boarding and inspection schemes. Procedures for addressing infringements within
RFMQOs0 convention areas must be agreed upon by their members and followed up and
reported.?%°

The MCS is also important to ensure compliance by vessels if the flag State is not
exercising responsibility. Besides conventional, costly MCS methods like surveillance
aircraft and patrol vessels, commonly used MCS tools include vessel registers, VMS,
observer programs, and inspections. These are tools that States use to ensure that their
flagged vessels comply with obligations that the State has accepted under relevant legal
instruments. This helps to ensure that States are in compliance with RFMO-adopted
conservation and management measures. Each element of an MCS system is an integral part
of the overall system.?!

The FAO developed the term Monitoring, Control, and Surveillance (MCS) in
1981. Today, it is widely accepted as a key principle in sustainable fisheries management and

2% Fyjii et al (n 252). Page 1-11.

257 Hickey Gordon M. et al, 60n Inter-Organizational Trust, Control and Risk in Transhoundary Fisheries
Governanced (2021) 134(104772) Marine Policy Page 1-11.

28 Fyjii et al (n 252). (T
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is identified as the fibest hopeo in preventing, deterring, and eliminating IUU fishing.262263
The definition of the MCS was developed by an FAO Expert Consultation in 1981 (FAO,
1981)%4:

AMonitoring is the continuous requirement for the measurement of fishing effort
characteristics and resource yields.0 This process entails gathering, measuring, and analyzing
fisheries data such as species composition, fishing effort, bycatch, and operational areas.

AControl is characterized as the regulatory framework that governs the
exploitation of resources.0 This includes the terms and conditions stipulated in national
fisheries legislation and regional agreements, outlining how resources can be harvested.

ASurveillance refers to the extent and nature of observations necessary to ensure
adherence to the regulatory controls imposed on fishing activities.o

The MCS comprise two facets: preventive MCS and deterrent MCS. These aspects
supply data to facilitate the creation and execution of fisheries management plans on both
national and regional scales, and also play a role in enforcing such plans.?®® The spatial
components of MCS encompass land, sea, and air.?%

The land component of MCS serves as the central hub for all activities and
resource deployment 26728 encompassing port inspections, dockside monitoring, and
overseeing transshipments and fish product trade for rule compliance. Governments,
particularly as flag States, conduct various land-based activities to fulfill responsibilities in
remote areas, aided by technology linking their land components regionally or subregionally
for enhanced coordinated management.?®°

The sea component of MCS involves activities in both national jurisdiction and
high seas areas, utilizing technologies like radar, sonar, and vessel platforms. At-sea patrols,
while fundamental for apprehending violators, incur high costs, leading many states to adopt
fino forceo surveillance methods, such as independent observers on fishing vessels, vessel
registers, and VMS requirements. While at-sea patrols remain essential for enforcing

262 Mary Ann Palma-Robles, Robin Warner and Stuart Kaye, 6Chapter 10 Fisheries Enforcement and the
Concepts of Compliance and Monitoring, Control and Surveillanced in Routledge Handbook of Maritime
Regulation and Enforcement (Routledge Taylor & Francis Group) Page 153-154.

263 FAO (ed), Implementation of the International Plan of Action to Prevent, Deter and Eliminate lllegal,
Unreported and Unregulated Fishing (Food and Agriculture Organization of the United Nations, 2002).

70



management measures?’®, VMS requirements and vessel identification are integral to control
in the MCS regulatory framework for fisheries management.?’*

The air component involves air and satellite surveillance, utilizing technology to
identify potential fisheries violations.?’? These systems are popular in fisheries management
due to their flexibility, speed, and deterrent effect. The air component enables rapid collection
and dissemination of information, including fishing vessel identification and reported
fisheries data. Air, satellite, or VMS surveillance can serve as initial indicators of fishing
activity and potential illegal actions, triggering further MCS actions. The cost of the air
component is linked to the sophistication of technology, allowing governments to use
advanced tools such as satellite, video, and digital photographic technology.?”

The combination of land, sea, and air components in MCS depends on a Stateds
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Figure 4. Vessel Monitoring System (VMS) for tracking fishing vessels on the sea.

VMS is a device that requires the fishing vessel to carry it on board. This
requirement is mentioned in various international laws including the IPOA-IUU (Paragraph
24.3)?’8 LOSC (Article 62 (4)(e))?"°, UNFSA (Article 18 (3)(g)(iii)?®°, Article 5(j)?®* and
Article 18 (3)(e)?®?) and the Code (Article 7.7.3)%%.284 The advantage of implementing VMS
is for tracking the fishing vessel behavior on their compliance with fisheries regulations. The

28 EAQ, Implementation of the International Plan of Action to Prevent, Deter and Eliminate lIllegal,
Unreported and Unregulated Fishing (n 263). Page 105 (To implementing a vessel monitoring system (VMS) in
accordance with the relevant national, regional or international standards, including the requirement for
vessels under their jurisdiction to carry VMS on board.).

219 6The Law of the Sea United Nation Convention on the Law of the Sead (n 29). Page 47 (Specifying
information required of fishing vessels, including catch and effort statistics and vessel position reports.).

280 gAgreement for the Implementation of the Provisions of the United Nations Convention on the Law of the
Sea of 10 December 1982 Relating to the Convention and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocksé (n 10). Page 17 (The development and implementation of vessel monitoring systems,
including, as appropriate, satellite transmitter systems, in accordance with any national programmes and those
which have been subregionally, regionally or globally agreed among the States concerned.).

281 |bid. Page 6 (Collect and share, in a timely manner, complete and accurate data concerning fishing activities
on, inter alia, vessel position, catch of target and non-target species and fishing effort, as set out in Annex I, as
well as information from national and international research programmes.).

282 |bid. Page 17 (Requirements for recording and timely reporting of vessel position, catch of target and non-
target species, fishing effort and other relevant fisheries data in accordance with subregional, regional and
global standards for collection of such data).

23 FAQ, 0FAO Code of Conduct for Responsible Fisheriesi Page 15. (States, in conformity with their national
laws, should implement effective fisheries monitoring, control, surveillance and law enforcement measures
including, where appropriate, observer programmes, inspection schemes and vessel monitoring systems. Such
measures should be promoted and, where appropriate, implemented by subregional or regional fisheries
management organizations and arrangements in accordance with procedures agreed by such organizations or
arrangements.)

284 palma, 6Chapter 6 Coastal State Measureso (n 265). Page 143-145 (Vessel Monitoring Systems).
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VMS can observe IUU fishing, for example, fishing in the prohibition area, however, it does
not provide other information of IUU fishing activities that are not directly associated with
the location of a vessel in the fisheries management area. The other information of 1UU
fishing activities such as fishing beyond allowable quota or other catch allocation, use of an
illegal method, or restriction of fishing activities on the basis of nationality or licence status,
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SUBSECTION A.2 Regional Fisheries Management Organizations (RFMOs) and High
Sea Boarding and Inspection (HSBI)

The High Sea Boarding and Inspection (HSBI) procedure, introduced under the
UNFSA, involves inspections at sea. This procedure poses a challenge to RFMO parties,
urging them to permit non-flag States to board and inspect their vessels. Article 21 of the
UNFSA provides that in the high seas area occupied by the RFMO, the member of the
UNFSA which is a member of the RFMO can board and inspect the RFMOs partieso fishing
vessels and can board the fishing vessel of UNFSA member, whether, or not the member of
the RFMO.?®° The basic procedure for boarding and inspection is provided in Article 22.
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other items to verify compliance of the vessel with the conservation and management
measures (CMMs) of the RFMO.

3. After-boarding includes activities done subsequent to disembarking from the
fishing vessel, including the preparation of an HSBI report, submission and transmission of
the full report of HSBI and any recommendations for further action for investigation by the
flag State in cases where a serious violation has been found.?®®
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Figure 5. Southern Indian Ocean Fisheries Agreement area of competence

Objectives

The objectives of this Agreement are to ensure the long-term conservation and
sustainable use of the fishery resources in the Area through cooperation among the
Contracting Parties, and to promote the sustainable development of fisheries in the Area,
taking into account the needs of developing States bordering the Areas that are Contracting
Parties to this Agreement, and in particular the least developed among them and small-island
developing States.3%

Managing Species

This Agreement covers fishery resources including fish, molluscs, crustaceans and
other sedentary species within the area, but excluding highly migratory species (Annex | of
UNCLOS) and sedentary species subject to the fishery jurisdiction of coastal states (Article
77(4) of UNCLOS).2®! SIOFA has conservation and management measures in place to
protect species and ecosystems. These measures include applying restrictions and closing off
areas for species and ecosystem protection. Some of the main fish targeted in the SIOFA area
include Sauries (Scomberesocidae), Scads (Decapterus), Patagonian toothfish (Dissostichus
eleginoides), Orange roughy (Hoplostethus atlanticus), Alfonsino (Beryx splendens) and
Oilfish (Ruvettus pretiosus).

300 southern Indian Fisheries Agreement. The Food and Agriculture Organisation of the United Nations, in its
capacity as future Depositary, convened the Conference for the Adoption of the Southern Indian Fisheries
Agreement on 7th July 2006 at the Headquarters of the Food and Agriculture Organisation of the United Nations
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The general principle of SIOFA parties

The CCP of the SIOFA, in accordance with UNCLOS and the UNFSA, is
obligated to cooperate by adopting the best available scientific evidence, ensuring sustainable
fishing levels, applying the precautionary approach, utilizing adequate scientific information
for timely conservation and management measures, maintaining fish stocks for maximum
sustainable yield, minimizing adverse environmental effects, and recognizing the special
needs of developing States, least-developed countries, and small island developing States in
the agreement area (Article 4 of the SIOFA agreement).

The meeting of the parties on the related aspects to the HSBI procedure

The Meeting of the Parties serves as SIOFAds governing body, consisting of all
Contracting Parties. It convenes at least once a year to discuss and address major issues,
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Duties of Contracting Party3®
1.
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SIOFA, including CMM 2021/14, which outlines high seas boarding and inspection
procedures prescribed in various provisions. For example, these provisions cover cooperative
activities, procedures for boarding and inspection, and inspection reports.

The flag State duties in the SIOFA agreement align with the UNFSA, particularly
in Part V, Article 18, outlining flag State responsibilities. This alignment extends to
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State parties (Article 21(1) of the UNFSA). Chinese Taipei has three authorized inspection
vessels, last updated on August 20, 2020.3%

Non-Contracting Parties3%®

Non-Contracting Parties should not undermine the Conservation and Management
Measures (CMMs). Contracting Parties must notify non-Contracting Parties of actions by
their flagged vessels that may undermine conservation measures or impede Agreement goals
(Article 17(3) of the SIOFA Agreement). This implies that non-Contracting Parties are
required to respect the implementation of the HSBI measure (CMM 2021/14) of the SIOFA.
Contracting Parties can board and inspect suspected fishing vessels of non-Contracting
Parties in accordance with Article 17(1) of the SIOFA Agreement. Furthermore, if non-
Contracting Parties fully cooperate and implement CMMs of the SIOFA, they are entitled to
board and inspect the fishing vessels of Contracting Parties (Article 17(4) of the SIOFA
Agreement). Participating non
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The Monitoring, Control, and Surveillance (MCS) system for fishing vessel operations
in the SIOFA

The SIOFA, as outlined in Article 6(1)(h) of its Agreement, mandates Parties to
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SUBSECTION B.2 Conservation and Management Measure for High Sea Boarding and
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Agreement Area, allow investigations of serious violations. Additionally, compliance by
vessels under the same flag as the inspecting authorities should be ensured.

The objective of HSBI in the SIOFA Agreement area

The HSBI governs boarding and inspection of fishing vessels in the Agreement
Area of the SIOFA. Pursuant to CMM 2021/14, these actions ensure compliance with
Agreement provisions and CMMs across the entire area. Each Contracting Party must
conduct boarding and inspection on fishing vessels flying the flag of a CCP engaging in or
suspected of engaging in fishing as defined in Article 1(g) of the SIOFA Agreement. CCPs
must ensure their vessels accept and facilitate these measures and provide them, or
translations, to vessels, requiring compliance with Authorised Inspectors during boarding and
inspection activities. 3!’

Definitions of inspection and inspector on high sea boarding and inspection procedures

To interpret and implement the HSBI procedure in the SIOFA area, the Contracting
Party and CCP should adhere to the following definition. Paragraph 2 of the CMM 2021/14
provides the definition of the authorise inspection and inspector which is important to all
CCP to understand the definition and guiding to the duty of inspector during their operation
HSBI.

a. fiAuthorities of the Inspection Vesselo means the authorities of the Contracting
Party under whose flag the inspection vessel is operating;

b. fiAuthorities of the Fishing Vesselo means the authorities of the CCP under
whose flag the fishing vessel is operating;

c. fiAuthorised Inspection Vesselo means any vessel included in the SIOFA register
of Authorised Inspection Vessels and Inspection Authorities established under paragraph 14
and authorised to engage in boarding and inspection activities pursuant to these procedures;
and

d. AAuthorised Inspectord means an inspector designated by the authorities of a
Contracting Party responsible for boarding and inspection and assigned to conduct boarding
and inspection activities pursuant to this
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1. fiEach Contracting Partyo (CCP)3'® may carry out HSBI in relation to the
vessels of ACCPso. The term fiContracting Partyo does not include fishing entities so this
means that Contracting Parties can board the vessels flagged to fishing entities, but fishing
entities cannot board vessels flagged to contracting parties (Paragraph 5).

2. However, Paragraph 7 says that fithis measure shall also apply in its entirety
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(c) Vessel is included in the IUU fishing record of a regional or sub-regional
fisheries management organization;

(d) In response to a request from a CCP or a regional/sub-regional fisheries
management organization, supported by evidence indicating potential ITUU fishing activities
by the specified vessel;

(e) Vessel does not have an observer on board; or

(F) Vessel has recorded
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CHAPTER TWO High Sea Boarding and Inspection (HSBI) in the Southern Indian
Ocean Fisheries Agreement (SIOFA) and Thailand High Seas fisheries management
and enforcement

SECTION A High Sea Boarding and Inspections (HSBI) Procedures in the SIOFA and
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The obligations of each stakeholder in the HSBI procedure of SIOFA in
comparison to the UNFSA show in the Table 2.
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Table 2. The specification of the process before conducting the HSBI in SIOFA is
compared to that in the
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Obligation
of the
stakeholders

UNFSA

SIOFA (CMM 2021/14)

Non-flag
States

- Cooperate and participate with

the RFMO and comply with the
CMM s of the RFMO (Avrticle
21(2) of tFMO and comply with t

93

vessel is sent out (Paragraph 17).

- Bilateral or multilateral cooperation must
include the detail inparagraph 16 and
inform the Executive Secretary (Paragraph
18).

- All CPPs are required to translate the
questionnaire into multiple languages 3%
which is then circulated to all CPPs and
published on the SIOFA website
(Paragraph 22).




Obligation
of the
stakeholders

UNFSA

SIOFA (CMM 2021/14)

Authorise
inspector

inspector from the State Parties
(Article 21(4) of the UNFSA).

- Published the details and
photographs of vessels for
HSBI missions on the RFMOs0

websites (Article 21 (4) of the
UNFSA).
- Establish an effective

mechanism for HSBI to ensure
compliance with the CMMs of
RFMO (Article 21(15) of the
UNFSA).

- Before initiating HSBI, the
inspecting States must inform
all other States through the
RFMO about the identification
credentials of inspectors
(Article 21 (4) of the UNFSA).

94

- The Executive Secretary
circulates the information to CCPs
(Paragraph 18).

- The Executive Secretary
develops a template that includes the
essential information for HSBI

cooperation. This template will enhance
communication between the CCP and the
Secretariat, as well as within the CCP
(Paragraph 18).

- Published the translated
questionnaire theat received from the CCPs
on the SIOFA website (Paragraph 22).

- Authorised Inspection Vessels fly the flag
of SIOFA (Figure 6-7) during conducting
HSBI activities in the competence area
(Paragraph 19).

- Try to notice or contact Vessel by using
the radio signal to the master/the
Authorities of the Fishing Vessel of
suspected fishing vessel in SIOFA Area.
Inform and asking the master for boarding
and inspection the vessel (Paragraph
21(a)).

- The refusion of the master to boarding
and inspection the fishing vessel,

- In case of relating to the international
regulations, procedures and practices of
safety at sea are necessary to delay the
boarding and inspection.

- CCPs can require the master of a
fishing vessel flying its flag to accept the
boarding and inspection. If the master did
not comply with the HSBI measures, the
CCP can temporally stop to fish and
request the wvessel to return to port




Obligation
of the
stakeholders

Master of
the vessel of
flag State
and non-
flag State

UNFSA

- Accept the communication for

the boarding and inspection
according to the procedures
established by the RFMO
(Article 22(3) of the UNFSA.
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SIOFA (CMM 2021/14)

- Allow the authorized inspector of the
CCP to boarding and inspection the fishing
vessel in the competence area of the
SIOFA (Paragraph 6).

- The refusion of the master to boarding
and inspection the fishing vessel,

- The master has to give the reason and
explanation. The CCP must guarantee that
the authorise inspect



During conduct boarding and inspection in the SIOFA

The procedures during the boarding and inspection of each stakeholder under the
HSBI procedure of SIOFA are compared to the UNFSA show in the Table 3. There are five
relevant stakeholders in HSBI, as follows:

1. Flag States are referred to as CCPs in SIOFA, encompassing Contracting Parties,
Cooperating non-Contracting Parties, and participating fishing entities.

2. Non-flag States specifically pertain to participating fishing entities.

3. The RFMO is SIOFA.

4. Authorized inspectors.

5. The Master of the vessel in SIOFA includes both the master of the flag State and
the non-flag State.

During the HSBI process, the Authorized Inspector must use a questionnaire as a
tool to interview the master of the vessel and collect information on fishing activities.
According to paragraph 22 and Annex 3, the questionnaire consists of three main parts:

Part 1: Prior to boarding, composed of two questions, including 1) establishing
radio contact and 2) notifying intent to board.

Part 2: Conduct of the inspection, composed of seven questions: 1) introduction of
the inspection, 2) identification of the fishing vessel, 3) activity of the fishing vessel,
4) fishing permit/license/authorization, 5) catch retained on board, 6) transshipment, and
7) records of effort, catch, and catch-related data.

Part 3: Conclusion of the inspection, composed of one question regarding
suggestions for concluding statements.
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Table 3. The specification of the process during conducting the HSBI in SIOFA is
compared to that in the UNFSA.

Obligation of UNFSA SIOFA (CMM 2021/14)
the
stakeholders
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Obligation of
the
stakeholders

UNFSA

SIOFA (CMM 2021/14)

flag State fails to respond or take
action, inspectors may stay on board,
secure evidence, and require the master
to assist in further investigation.

- Asking to bring the vessel to the
nearest port or a port specified in
established procedures.

- The inspecting State  must
immediately inform the flag State of
the port name.

- The inspecting, flag, and port States
must take necessary steps to ensure the
well-being of the crew regardless of
nationality (Article 21(8) of the
UNFSA).

Deny to conduct HSBI by master of a
fishing vessel (flag State)

- If the master of a vessel refuses
boarding and inspection outline in
Article 21(4) of the UNFSA. The flag
State shall, except in circumstances
where safety at sea requires a delay,
direct the master to submit
immediately to  boarding  and
inspection.

- If the master fails to comply, the flag
State shall: (1) suspend the vesselds
authorization to fish or (2) order the
vessel to return immediately to port.
The flag State must inform the
inspecting State promptly of the
actions taken when these circumstances
arise.

Non-flag - Allow and facilitate to the inspector | - N/A
States to boarding and inspection which
comply to the UNFSA Article 21 and
22 and the RFMO.
RFMO - Receive the results of further

investigation of a serious violation
from the inspecting State (Article 21(9)
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Obligation of
the
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Obligation of
the
stakeholders

UNFSA

- Simultaneously, the Flag State
authorizes the inspecting State to
investigate alleged violations, requiring
prompt communication of results.

- The flag State enforces action on the
vessel, or it may authorize specific
actions consistent with its rights and
obligations under Article 21(7) of the
UNFSA.

The inspector requested the master to
bring the vessel to the port

- If there are grounds to believe that a
vessel committed a serious violation.
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Obligation of UNFSA
the
stakeholders
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Serious violations of the HSBI in the SIOFA Agreement
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UNFSA SIOFA
(Article 21(11)) (Paragraph 41)
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UNFSA
(Article
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UNFSA SIOFA
(Article 21(11)) (Paragraph 41)

to which the vessel is to proceed. The
inspecting State, the flag State and, the port
State shall take all necessary steps to ensure
the well-being of the crew regardless of
their nationality (Paragraph 8 of Article 21
of the UNFSA).

- The flag State should take action on | - N/A
serious violations; investigate immediately
the alleged violation of the vessel in line
with Article 19 of the UNFSA (Paragraph
12 of Article 21 of the UNFSA).

- The flag State can request the inspecting | - N/A
State to release the vessel including the
outcome of its investigation (Paragraph 12
of Article 21 of the UNFSA).

- N/A - The report of HSBI must include the
name(s) and authority of the Authorised
Inspector(s) and clearly identify observed
activities or conditions believed to violate
the Agreement or applicable CMMs. It
should provide specific factual evidence for
each alleged violation (Paragraph 34).

The process after conducting the HSBI in SIOFA compared to the UNFSA show in
Table 6.
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Table 6. The specification of the process after conducting the HSBI in SIOFA is
compared to that in the UNFSA.

Obligation of
the UNFSA SIOFA (CMM 2021/14)
stakeholders

107






Obligation of
the
stakeholders

UNFSA

SIOFA (CMM 2021/14)

of Contracting Parties,
Authorised Inspection Vessel,
and inspecting vessel.

- The Executive Secretary
published the details of
Contracting Parties, Authorised
Inspection Vessels, and
inspecting vessels on the SIOFA
website.

- The Executive Secretary
develop a template with the
minimum information  for
bilateral or multilateral
arrangement for training and
information sharing mechanisms
(Paragraph (16), (18)).

- The Executive Secretary
received and circulate all report
of the HSBI (Paragraph (31)) to
CCPs.

- Report the HSBI in the annual
meeting of the parties.

- The Executive Secretary is
required to  establish an
electronic system for cataloging
and sharing a record of HSBI
activities  with  Authorized
Inspectors (Paragraph 51).

- The Executive Secretary
participates in the next meeting
on the unresolved disagreement,
along with the Compliance
Committee, and distributes a
report to the CCPs (Paragraph
54-55).

- The Executive Secretary
received the notification about
the absence of cooperation (Part
2 of the ANNEX 3).

Authorised

- The inspector informs the results of

- In case of the request to stop
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Obligation of
the
stakeholders

inspector

UNFSA

investigation on alleged violation to the
flag State of the vessel (Article 21(7) of
the UNFSA).

- The inspecting State inform the results
of any further investigation on alleged
violation to the flag State and the
relevant organization or the participants
in the relevant arrangement (Article
21(9) of the UNFSA).

- In case of the alleged violation, the
inspector notifies immediately to the
authorities of the fishing vessel as well
as through the RFMO, any evidence
obtained from the result of boarding and
inspection will be referred to the
authorise of the fishing vessel for
further action which is in accord with
Article 21(5) of the UNFSA, inspecting
State inform the flag State, RFMO and
their member of the results of further
investigation (Article 21(9) of the
UNFSA).
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SIOFA (CMM 2021/14)

fishing (Paragraph 27(h)), the
inspector has to Completed the

inspection and secured any
evidence by the authorised
inspectors.

- Inspection reports

1) The fully report and all
supporting information of the
Boarding and Inspection have to
prepared by the Authorised
Inspectors by using the report
form at Annex 1 of the CMM
2021/14 (Paragraph 33).

2) The report of HSBI
includes the name and authority
of the Authorised Inspectors,
along with clear identification of
any observed activity or
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Obligation of
the
stakeholders

UNFSA

112

SIOFA (CMM 2021/14)

Vessels must identify and report
unauthorized or unidentified
non-CCP vessels engaged in
fishing within the Agreement
Area to the Executive Secretary
for notification to the Meeting of
the Parties (Paragraph 46).

- Authorized Inspectors have
the right to seek permission from
a fishing vessel to board a vessel
identified in accordance with
non-CCP (Paragraph 46). If the
vessel master or authorities agree
to the boarding, any inspection
results will be sent to the






The Enforcement on HSBI of SIOFA’s Party

1. The violations of the SIOFA Agreement or CMM will inform the Authorities of
the Fishing Vessel. The Authorities of the Fishing Vessel have to take further action that
establish on Article 11 of SIOFA Agreement.

2. All CCPs must take effective measures to respond to violated vessels, masters,
and crews in the SIOFA Agreement area.

Annual reports

1. The parties involved in the HSBI measure are required to report any observed
violations during inspections on an annual basis to the Meeting of the Parties, as shown in
Art
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However, there are differing opinions on whether the consent of the authorized flag State is
needed for boarding and inspecting unauthorized or unidentified vessels by the CCP.
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SUBSECTION A.2 Thailand fishing framework in the SIOFA area
Thailand fishing characteristics in the SIOFA area

Thailand became a party to SIOFA on April 21, 2017. Thai fishing vessels operate
in the fishing grounds located on the Saya de Malha Bank in the western Indian Ocean. These
grounds fall within the latitude range