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1. On 7 August 2020, the Applicant, a current staff member with the United
Nations Development Programme (AUNDPO), filed an application contesting the
6 January 2020 decision from the Director, Office of Audit and
Investigations (IOAI10), UNDP, not to launch an investigation into malicious
reporting against him in reference to OAlbs Investigation in

Case No. 15/2018/0110.
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b.  Cooperating with a subsequent investigation by UNDPGs Office of
Audit and Investigation (fOAIQ) into the S&L Project.

5. On4June 2018, the Director, UNDP Ethics Office, issued a letter in response
to the Applicantds request for PaR. The Ethics Office determined that the
information provided by the Applicant did not support a prima facie case of
retaliation, further concluding that the assertion that the EC, UNDP, engaged in or
facilitated multiple detrimental acts against the Applicant in retaliation for reporting
corruption concerns to the Head of Energy, GEF Unit, BPPS was not supported by
the evidence reviewed. Notably, the Ethics Office also concluded that the
Applicantbs claim that the EC, UNDP, was responsible for launching the OAI
investigation into him in connection with the alleged incident during the IEA

Workshop in Paris, was entirely speculative.
6.  On 7 November 2018, OAI interviewed the Applicant.

7. On 13 November 2018, the Applicant sent an email to OAI claiming that the
evidence of him supposedly watching pictures of naked women had been digitally
altered. As proof, on 11 December 2018, the Applicant sent a letter to OAI from
the Director, NZ Art Cards, who the Applicant claimed was a digital photo expert

who asserted that the images analysed had indications of having been altered.

8. By email dated 17 December 2018, the Applicant requested a review of the
4 June 2018 determination of the UNDP Ethics Office by the Chairperson of the
Ethics Panel of the United Nations (REPUNO).

9.  On 4 March 2019, the Applicant was informed of the decision of the EPUN
Chairperson upholding the UNDP Ethics Officeds determination of 4 June 2018.

10. On 8 May 2019, OAl issued its investigation report in Case No. 1S/2018/0110

following Allegations of Sexual Harassment and Other Failure to Comply with
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20. By Order No. 165 (GVA/2021) of 11 November 2021, the Tribunal informed
the parties that, for reasons that would be explained in its judgement, it found the
application receivable and identified the contested administrative decision as the
one referred to in the Applicantés request for management evaluation made on
4 March 2020 (see annex 19 to the application), namely the decision contained in
the 6 January 2020 letter from the Director, OAIl, UNDP (see annex 14 to the
application). Consequently, the Tribunal instructed the Respondent to file his

submission on the merits.
21. On 24 November 2021, the Respondent filed his reply on the merits.

22. By Order No. 178 (GVA/2021) of 10 December 2021, the Tribunal instructed
the parties that it was ready to adjudicate the matter and would move forward with

its judgment.

23.
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b.  The investigation into the alleged incident at the 2018 IEA Conference
in Paris was a result of malicious reporting against the Applicant in retaliation
for his whistle-blowing role in the corruption investigations in the S&L
Project, GEF, UNDP Russizg;

c.  The malicious reporting, false allegations by anonymous witnesses, and
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d.  Likewise, the Applicant has no right under the terms of his appointment
to request an investigation into staff members of another international

organization, i.e., IEA.

Submission on the merits

e.  The decision by the Director, OAl, to reject the Applicantbs request for
an independent review of OAI investigation in Case No. 1S/2018/0110 is
lawful. The applicant has no right to an independent review under the legal
framework governing his terms of appointment. OAlbs findings that the
allegations against the Applicant were substantiated carries a non-binding
recommendation of appropriate disciplinary or administrative action. The
Applicant was exonerated and OAlés findings had no material or adverse

effect on his terms of appointment;
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OAlbs decision not to investigate the Applicantés allegations of
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The decision conveyed in the letter of 6 January 2020

29. The decision conveyed in the letter of 6 January 2020 is considered receivable
because, first, it affected the Applicantis conditions of employment pursuant to
section 2 of the Tribunalés Statute in that it was allegedly not in compliance with
his contractual rights.

30. The Applicant had complained of malicious reporting and the letter from the
Director of OAI had concluded that there was no evidence of malicious reporting
against him, which implied that there may have been some truth in the view of the
investigators that the complaints against him were credible. Such a decision could

adversely affect the Applicantds employment record and reputati
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34. Furthermore, the Applicant had his opportunity to refute all the allegations
made, to question the circumstances in which they were made and the motivation
behind the allegations, which he did. All follow-up reviews requested by the
Applicant upheld the legality and fairness of OAIds investigation, and OAI decided

that no independent review was warranted.

35. Thus, the Tribunal is satisfied with the evidence on record that OAlds

investigation followed all the required procedures and regulations.

Was there evidence of malicious reporting by three individuals against the
Applicant?

36. There is no evidence that the reports made against the Applicant were

malicious. OAIbs investigator found that the reports were credibl
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45. Therefore, the Tribunal fails to see the relevance of the RIR in establishing
whether the decision needs reviewing or not. In fact, there is no connection
whatsoever in relation to OAIGs investigation against the Applicant or his allegation
of malicious reporting against him. The only thing the RIR establishes is that in fact
the Applicant was a whistle-blower for the investigation of corruption in the

Russian S&L Project, something that is not in dispute in this case.

46. Likewise, the correspondence from Transparency International and the
Whistleblowing International Network do not provide any facts or proofs relevant
to this analysis, as it only requests further investigation into the Applicantbs
allegations.

47. Consequently, the Tribunal cannot accept the Applicantés Motion to admit
and adduce new evidence, as the documentation submitted are not relevant for the
fair and expeditious disposal of this case. Pursuant to rules of procedure 18.1 and
18.5, the Applicantis Motion of 13 December 2021 is thus rejected.

Respondentds motion on Receivability

48. The Tribunal accepts the Respondentis submission that UNDP cannot initiate
an investigation against employees of another International Organization.
Therefore, there cannot be any way of satisfying the notion that an investigation of
these individuals would reveal a conspiracy or malice in making the allegations of
sexual misconduct against the Applicant. Such a claim therefore would not be

receivable.

Analysis on the merits

49. Based on the aforesaid discussion of the issues arising from the facts and legal
submissions of the parties, the Tribunal holds that no evidence has been produced
which could lead to the conclusion that the investigation of allegations made against

the Applicant was mishandled, unlawful or not based on the evidence.

50. Furthermore, there was no evidence leading to establish that the allegations
of sexual misconduct were malicious or linked to a retaliation against the Applicant

for his whistle-blower role in alleging corruption in the Russian GEF project.
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51. In view of the foregoing, the Tribunal DECIDES to dismiss the application

in its entirety.

(Signed)
Judge Francis Belle
Dated this 30" day of December 2021

Entered in the Register on this 30" day of December 2021
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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