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decided to uphold the contested decisibn
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16. The Respondent emphasizes that the Applicant had been performingeVehicl
Mechanic functions while he was placed against a supply chain management post. It
was lawful and reasonable for UNISFA to redeploy the post to perform the supply
chain management functions for which the General Assetddybudgeted it. The
Applicant did not have the skills or the experience to perform the functions of the

Property Management Assistant-bS

17. Regarding the Applicant’s secoadd thirdargumens, the Respondent submits
that the Applicant has produced no evidence to support his alledadiahé contested
decision was motivated by his “underlying medical conditions due to d®vid
impact”. The Applicant has also not shown that he was treated differently than any
similarly situated UNISFA staff member.

18. In view of the foregoing, the Respomigequests the Tribunal to rejettte
application.The Applicant has not demonstrated any procedural or substantive breach
of his rights nor has hgresenteagny evidence of harm as required by article 10.5(b)

of the Dispute Tribunal Statute.
Considerations
Standard of review

19. Pursuant to staff regulation 4.5(c), a fixenm appointment does not carry any
expectancy, legal or otherwise, of renewal or conversion, irrespective of the length of
service.The Administration is, neverthelesgquired to provide a reason for such a
nonrenewal upon the affected staff member’s request or the Tribunal's order, and, as
held by the Appeals Tribunal, “when a justification is given by the Administration for

the exercise of its discretipit must besupported by the facts?®

18 Islam 2011-UNAT-115, paras. 282, Obdeijn 2012UNAT-201 paras. 339; Pirnea 2013 UNAT-
311 paras. 3334; Ahmed 2011-UNAT-153, para45s.
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20. Inlslam, the Appeals Tribunal affirmedpecifically,that abolishment of a post
as a result of reorganization constitutes a valid reason for not renewing the contract of

aconcerned staff membét.

21.  Further, it is well settledhat an international organization necessarily has
power to restructure some or all of its departments or units, including the abofition
posts, the creation of new posts and the redeployment of%taffline with this
principle, the UNAT has affirmedé authority of th&ecretaryGeneral to engage in
such restructuring, “including the abolition of posts, the creation of new posts and the
redeployment of staff?! In such decisionshe Administration has broad discretion to
reorganize its operations arndepartments to adapt to economic vagaries and
challengeg? The Tribunal will not interfere with a genuine organizational
restructuring even thougih may have resulted in the loss of employment of staff.
However, even in gestructuring exercise, like amgher administrative decision, the
Administrationhas the duty to act fairly, justly and transparently in dealing with staff

memberg?

22. It follows that in restructuringhe Respondent exercises wide discretidns

discretion is not unfettered and isbgect to review pursuant to the gene$ahwidi

test?, i.e.,whetheran exercise of discretion is legal, rational, procetiyicorrect and
proportional.

19 Islam, op.cit.
20Gehr 2012UNAT -
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Whether the decision was based on improper motives or discriminatory

23.
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Assembly.

32.  Subsequetty, the Applicantcontinued to be placed against borrowed posts in
order to allowhimto reach the retirement age. Most recetitByvasplaced against an
FS5 post ofProperty Management Assistant, while, in fact, served as an 5
Vehicle Technician

33. The Officerin-Charge of the Supply Chain Performariddanagement Unit
asked for the return ¢leloaned post to its proper section du®rganizational needs.
Based on the foregoing legal framework, Ataministration could lawfully decide not
to exter theappointment in line with itprioritiesfor staffing.

34. However, the Applicant contend that the decision was unlawful and
discriminatory becausgther staff members in other sections were moved to the Supply
Chain Section whildewasnot, althoughhe Applicantwasinformed that the poste
encumbeed belonged to the SupplyChain Section. In this regard, following the
abolishment of six Fiel&ervice positions in the Engineering Unit in 2016, including
the Applicant’s UNISFAaccommodatetliim on more than one occasion by retaining
him on different posts tallow him to reachhis retirement age in July 2018.

35. UNISFA accommodatechim on a position in the Supply, Centralized
Warehouse and Property Management Section, tharghhe did not perfom the
functions of this specific post. After thenited Nationswide retirement age was
revised to 65, UNISFA showethe Applicantfurther leniency by extendindis
appointment further on a borrowed post from a different section.

36. The post thathe Applicantwasencumbering was reclassified upwardsef
Applicant’s level to FS5. Accordingly, the Applicant was placed against a post not
compatible withhis level of FS4, norcompatiblewith hisskills and terms of reference
of the job opening for whiche had been recruited.

37. Inaddition the Applicanfailed to substantiate claims of discriminatagainst
him. The fact that some staff memhenshose persoml level and functions
corresponded ttheir posts, were redeployed to the Centrali¢éarehouse Unit in
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order to perform thaepecificfunctions covered by their terms k#ferencedoes not
mean thathe Applicanthad the same right to be reassignedenhe dd not have the
skills or the expaence required to perform the functions in the new uwstsuchthe
contested decision was taken in compliangé the relevant rules and regulations.

JUDGMENT

38. The application isejected.

(Signed)
JudgeAlexander W. Hunter, Jr
Dated thi29" dayof Novembe2021

Entered in the Register ohis 29" day ofNovember2021

(Signed)
Abena KwakyeBerko, Registrar, Nairobi
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