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et al caseswhich were based on the same set of facts and involved the same legal

issues’

7. In light of the UNAT judgment, the Tribunal, by its Order No. 099 (NBI/2021),
invited the parties to amend their pleadings and distinguish their cases frédthe
Al-Shakour et al. and Aksioutine et al. cases, if they wished, by 27 May 2021. The

Tribunal i
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10. In September/October 2016, the ICSC conducted comprehensivef-tivgig
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measures would not be ingphented as originally proposekhstead,the decrease
would commencéom February 201&nd itwould be significantly less than originally
expected?

17.  The reduction in postadjustmentfor professional and higher categories,
including theApplicants was reflected in th€ebruary 201&ay slips leading to a
decrease of net takeome pay of approximately 3.5%ence the contested decisidn

18.  On 10 April 2018separatelythe Applicants requested management evaluation
of the contested decisidh.On 10 July 2018, the Und&ecretaryGeneral for
Management responded declining the recquest
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relation to individual staff members by way of a concrete decision, such as through a
pay slip or persnnel action form. Accordingly, evenyay slipreceived by a staff
member is an expression of a discrete administrative decision, even where it only

repetitively applies a more general norm in the individual case.

21. In the present case, just as it weedd by this Tribunalin Abd Al-Shakour et

al?*, an individual decision, namelyp apply the new post adjust
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Nations administrative tribunals, already marrbg inconsistent andad hoc
pronouncementsThe Tribunal recals that the doctrine of administrative law
distinguishes discretionary decisions and constrained degigiomdatter denoting
situationswhereanadministrative orgaonly subsumes facts conoéng an individual
addressee under the standard expressed by a rule of a general order. Constrained
decisions, as a rule, are reviewable for legality, i.e., their compliance with the elements
of the controlling legal normWhereasstate systems may convéntally determine

that constrained decisions are to be challenged not before an adminidixtizther
before a civil or labour court, the applicants challenging decisions of the Secretary
General have no such option available. To excladBmine judicial review of
constrained decisions would unjustly restrain the staff members’ right to a recourse to

court.

25.  The most recent position of the Respondent seems to yieldholthegby the
majority of UNAT in Lloret-Alcafiiz et al, which, in response tsimilar arguments
held:

The majority of the Judges accept that HeeretaryGeneralhad little

or no choice in the implementation of the General Assembly
resolutions. The power he exercised was a purely mechanical power,
more in nature of a duty. Howevesuch exercises of duty are
administrative in nature and involve a basic decision to implement a
regulatory decision imposing the terms and conditions mandated by it.
They are thus administrative decisions that may adversely affect the
terms of employmentHowever, importantly, given that mechanical
powers entail little choice, they are rarely susceptible to review on the
grounds of reasonableness. A review on grounds of reasonableness
typically involves examination of the decisiomaker’s motive, the
weighing of competing considerations and the basis for, and effects of,
any choice made. An exercise of a purely mechanical power normally
does not require the administrator to formulate an independent purpose
or basis for action. Nevertheless, purely meclanowers are still
accompanied by implied duties totaaccordingto the minimum
standards of lawfulness and good administration: purely mechanical
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powers ardence reiewable on grounds of legalit.

26. It is noted that the most recenhda substantively mer pertinentUNAT
judgment inAbd Al-Shakour et al andAksioutine et al*® addressed the issue bgting
that ‘the parties did not contest the receivability of the applicatidas’en, however,
that non receivable applicat®oannot be adjudged on the merivhich is what\bd
Al-Shakour et al and Aksioutine et al ultimately did, receivability of the applications

seems to have been confirmed.

27. The Respondentoncedeghat thepresent case conceras'mechanical and
guastautomaticimplementation of postadjustment multiplier, issued on a monthly
basis by the ICSC through a pasiustment classification memdThe Tribunal holds
that applicatios directed against such decis®are receivable So are the present

applications.
Merits
Submissions

28. The Applicants contest the legality of the impugned decisinnhe basis that

it implemented anllegal decision of thelCSC. Fundamentally, tay submit, after
ILOAT Judgment 4134thatthe competence norm has been breached becadse

the ICSC statutehe ICSC did not have the authority to decide on the post adjustment
multiplier for Geneva'

29. Moreover, the Applicants seek todemonstrate numerougrocedural and
substantivdlaws regarding théCSCdecisioni.e., that it a) lacks adequate reasoning
as tothe applied methodology and the choices made wit q BT /F2p[(c)[(de)3(k)-20(s)8Q622(h)1:
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Geneva statisticians and, since, largely confirmed by the independent expert engaged
by the ICSC c) infringes the acquired rights of staff membaetk;inflicts excessive

harm on the staff members affected) violates the requirements of stability,
predictability and transparendy its arbitrary andd hoc nature f) results from the
applicationof operational rules which are themselves unlawf)lresults from a
procedural irregularityn the interface of the ICSC aiitd Advisory Committee on
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considered manifestly unlawful, requiring the decisiomaker to suspend the
implementation of the decision and seek direction from the legislative authdhy.
SecretaryGeneral implemented ICSC’s decision agas not manifestly unlawful or

based on a manifest error of law or fact.

34. The Respondent demonstrates trafter the General Assembly approved
certain changesoncerning methodology of the PA calculation by the Commission, the
establishment of a PA mugdtier is a proper exercise of the ICSC authority under
Article 11 of its Statutand that the Secretayeneral was bound by law to implement
it. The Respondentfurthermore,develops argumerdbout alack of any bias or
manifest error of fact ithe modification of the PAnultiplier, the methodology, or the
data used.

35. In conclusion, the Respondent asks the Tribunal to dismiss the applications.
Considerations

36. Itisnot contested that the impugned decisibtine Secretargseneratomplies
with the ICSC-calculated post adjustment for Geneltds also not disputed that the
SecretaryGeneralis bound to implementthe ICSC decisioa Contrary to the
Respondent’s argumeritowever, in addition to havingo bearing on receivability, as
discussedupra, the mattehasa limited bearing on the scope of substantive revaéw
theimpugned decisiarmThe Respondent’s proposition that the Secre@eyeral might
refrain from implemening an ICSC decision only where it would be manifestly
unlawful is doctrinally sound, but not relevant for the isgtbar.The claimbefore the
UNDT
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37. As concernsdifficulties in access to facts and evidenseich as may be
attendant tohefact that the Secretar§general did not author the controlling decision
himself they may be pertinent there is however, no basis to treat the as
insurmountable While the ®@unsel for the Respondent indeed represdhe
SecretaryGeneral and rtoany other organs of the United Natiorhey however
represent the SecretaBeneral in his functionssguardian of the rule of lavor the
Secretariat and not in theear of personal or corporate interests. As such, the Tribunal
assumeshat the Respondent may count on cooperation from the ICSC and the General
Assemblyfor the provision of data whereecessaryand that it is his role to establish
avenues forsuch coopation in the event they a not exist.In the present case,
howeverthe need for informatiooconcerning the internal functioning of the ICSC does
not arise as #Tribunal does nbdeemit relevant for the question of legality of the
impugned decision.

38.  Moving onto discussing unlawfulnesghe Tribunal will first address the claim
that the ICSC decision on post adjustment was ultra vires for the lack of statutory

competence

39. Intheargument on ICSC'’s statutory competencesctrdral issue appears to

lie in the fact that art. 16f the ICSC statutprima facie confirms the competenad

the General Assembly to decide post adjustment akin to the way it decides salaries.
That the General Assembly has a role in post adjustment results from the plain
langua@. What the ICSC ultimately decide upon, however, is conditioned by the
meaningascribed to the terms “scales” ant 10and “classification” in art. 11. The
ordinary meaning of these terms is not informative; rather, they are particular to certain
techni@al assumptions underpinning the ICSC Statiliiee Statute itself does not
stipulate what is meant biscales” inart 10 and “classification” in art. 11In
explaining the relevardompetencies, thereforejstnecessary texamine the meaning

of thesetermsasintendedand acceptelly the parties, as evidenced by practice.
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40. As demonstrated by the documents submitted by the Respdhdentell as
reports available on the ICSC website, the delineation of the relevant competencies was
along the lines thathe General Assembly decided legal parameters of the post
adjustment and the ICSC decided its methodological parameters and applied both to
calculating post adjustment at different duty stations. The |@8®everhas always,

ab initio and notwithstandingchanges concerning post adjustment schedules,
determined theost of living index as a step in the process of classification and, after
abolition of scalesn 1989 and subsequent changes in methodology, assigned post
adjustment multiplierso duty stations* Thus, the ICSC’s decisory powers under art.
11(c) have alwaymvolved determination of post adjustment in the quantitative sense
without the Generahssembly’s approval. The General Assembly, on the other hand,
until 1985determined, under its art. 10 powers, two prerequisites for transition from
onepost adjustmentlass toanother: the required percentage variation in the cost of
living index and requiregeriod for which it had to be maintained, thecsdled

schedulesdr post adjustmenrif.

41.  Moreover, until 1989 the General Assembly determined regressivity scales.
The latterinvolved a “precise financial calculation” in terms ohitéd Statesdollars

per index point foeach grade and step; the calculations, however, iekated to the
salary scales onlgnd not to post adjustmenithe exercise of the General Assembly
powers under art. 10 did not involve eithmnfirming the determination of index
points for duty stations or the calculationpufst adjustment for eachagte and step

per duty station.

42.  While the General Assembly gradually relinquished determining sealés

33 Reply, annexes 12 and.14

34 See e.g., A/74/30, paras, 19, 35 and 43 (Report of the Internationgb€hvite Commission for

the year 2019).

35 It would seem that the General Assembly in its resolution 40/244 conferred on the Commission the
power to “take steps to prevent the rules relating to a post adjustment increase” from aaffectiely

the margirdefined by the same resolution and thus, effectively authorised it to depascheniules in

case where post adjustment calculation indicated that it could be decreased.
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that have been abolished is confusing andtnamsparentand is partially responsible
for the present disputes.

46.  Further on the authority behirttle ICSC decisionand before discussing éh
substanceit is useful to record thathe ICSC asa subsidiary organ of theniled
NationsGeneral Assemblyis subject to its supervision. Whettee ICSCrecommends

the content of regulatory decisions under art. 10, the ultimate regulatory decision
emanates from the General Assemi8yich a decision is binding on the Tribunals and
may only be reviewed incidentalynd narrowlyfor the conflict of normbetween the

acts of the General AssemBfyOn the other hand, vere the ICSC exercises a
delegated mgulatory power under arll, its decisionwhile undisputedly binding on

the Secretargzeneralmay be subject tmcidentalexaminationfor legality, including

that where the contested matter belongs in the field of discretion, the applicable test
will be that pertinent to discretionary decisions i.e.,d@widi test.This is confirmed

by the Appeals Tribunal iRedicelli, where, followi
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Assembly, in paragraph 1(c) of its resolution 39/27 of 30 November‘3984uested

the ICSC to maintain the level of the padjustment and not to introduce the new one.
The power of the General Assembly to intervene in the implementation of the post
adjustment was confirmed by the former United Nations Administrative Trilléinal.
The ICSC recalled this precedent in its repd2@i 2+

48. Intervention of the General Assembly largely removes the matter from the
purview of the Tribunals. Thigss confirmed inOvcharenko, where the Appeals
Tribunal confirmed legality of the implementation of the post adjustment freeze
because the ICS@ecision subject to implementation by the Secret@&gneral had

been based on the General Assembly’s resoluoommending the freeZ&In such
casesthe regulatory decision is attributed directly to the General Assenilbiys, in
accordance witl.loret-Alcafiiz, the Tribunalgeview becomedimited to the question

of a normative conflict between the acts of the General Assesnlly as iriloret-
Alcaiiz where thequestionvaswhether the impugned decisi¢gone of a general order
and, consequently, the individual decision taken by the Secit@emgral)violated

staff membersacquired 6.4 Tmlonh427.44 cb6(e)-16(m)8 q BT /F1 12.0 Tf 0.0 0.0 0 174.48 344.¢
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6. Notes with serious concern that some organizations have decided not
to implement the decisions of the Commission regarding the results of
the costof-living surveys for 2016 and the mandatory agsepfaration;

7. Calls upon the UnitedNations common system organizations and
staff to fully cooperate with the Commission in the application of the

post adjustment system and implement its decisions regarding the
results of the cogbf-living surveys and the mandatory ageseparation

without undue delay...].

In reference to this Resolution, the Appeals Tribunal statéddd Al-Shakour

et al andAksioutine et al:

In the present case, howeviigre is no need to investigate whether or
not the ICSC acted on its own behalf or on delegation by the General
Assembly [emphasis added]

[..] As there is a direct order of the General Assembly to the Secretary
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to take decisions on the numlwdipost adjustment multipligroints per
duty station, under article 11 (c) of its statute;

3. Urges the member organizations of the United Nations common
system to cooperate fullyith the Commission in line with its statute to
restore consistency and tynof the postadjustment system as a matter
of priority and as early as practicable;

4. Recalls its resolution 41/207 of 11 December 1986, and reaffirms the
importance ofensuring that the governing organs of the specialized
agencies do not take, on magtef concern to the common system,
positions conflicting with those taken by tGeneral Assembly;

5. Also recalls its resolution 48/224, reiterates its request that the
executive heads afrganizations of the common system consult with
the Commission ircases involving recommendations and decisions of
the Commission before the tribunals in the United Nations system, and
once again urges the governing bodies of the organizations to ensure
that the executive heads comply with that request.

51. Inreference tahis Resolution, the Appeals Tribuniundin Abd Al-Shakour
et al andAksioutine et al:

Therefore, by means of General Assembly resolution 74/255, issued a
few months after a similar case had been[dalt with by the ILOAT,

the General Assembly, eveéhough well aware of the arguments put
forward against it, approved of the methodology for calculating the post
adjustment, as well as its financial impact on staff remuneration in
Geneva. This alone would be sufficient grounds for dismissing the
appeal, i
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Genevahad itbeenintended However acceptingafter the Appeals Tribunahat the
General Assembly stepped in to confirm th&puted post adjustment in Gengtlaus
endorsing the ICSC decision as its owerestill remainsthe question of the alleged

normativeconflict.

55. The Tribunal feels compelled to clarifgertain elements oferminology
involved anormative conflict contemplatad Lloret-Alcafiiz andonerelevantfor the
issue at baigoncerns a putativeonflict ofanimpugned regulatory decision origtnay
from, or confirmed bythe General Assembly with other a@msanatingfrom the
General Assembl§? Thenormative conflictelevant for the present discoutsesnot
beenaboutthe compliance of the constellatiom individual decisios issued by the
SecretaryGeneral with the controlling act of the General Assembhe latter dbeit
arguablypossible to be subsumed under pineblem areaf conflict of norms,boils
down to the propriety of the calculation of the post adjustment in an individuahcase
accordance with the superior normative athatissuehas not arisen in the relevant

disputes neitherdoes in the present case.

56. As regards the normative confligtoprio sensu, onequestiorraisedis whether

the impugned decision violat@acquiredrightsas per staff regulatiob?.1.In this area,

the Appeals Tribunal respondedLtoret-Alcafiz by pronouncing that thguestionof
acquired rights does not arise where modification to emoluments has no retroactive
effecf® and thatin principle, normsestablished by the General Assembly should be
reconciled in accordance with the established conflict principlé&xoposterior.>*
Lloret-Alcafiiz did not pronounce whether, apart from fretroactivity, there would

be any fetter on legislative powar introducing
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in the principles laid down in the Charter of the United Nations art. 101 Bara.,
that econone measures must not be allowed to lead, cumulatively, tal#terioration

of the international civil servigewhich is verifiedthrough the test of reasonability
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JUDGMENT

59. The applicatios aredismissed.

(Signed)
JudgeAgnieszka Klonowieckailart
Dated this26" day of July2021

Entered in the Register dhis 26" day of July2021

(Signed)
Abena KwakyeBerko, Registrar, Nairobi
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