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INTRODUCTION

1. The Applicant is a former staff member of the United Nations — African Union
Hybrid Operation in Darfur (“UNAMID™). She served as a Political Affairs Officer at
the P-4 level in the Political Affairs Section.

2. On 16 August 2018, the Applicant filed an incomplete application with the
United Nations Dispute Tribunal (“UNDT/the Tribunal”) in Nairobi challenging a
decision that she characterized as a “decision not to rewrite [her] September 2016-
March 2017 performance evaluation in order to correct and finalize the document as
instructed by the Chief HR on 19 October 2017, and its consequences”, among them,
that she was not retained in service after a downsizing exercise. The Applicant also

moved the Tribunal for a 30-day extension of time to complete her application. The
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(NB1/2019), the Tribunal directed the parties to make submissions on the impact of the
negative comments and ratings in the Applicant’s e-PAS on her overall score in the
comparative review process and for the Respondent to provide clarification on the
discrepancy between the ratings for core values in the Comparative Review Panel’s
terms of reference and the ratings contained in the comprehensive evaluation matrix.
The Respondent and the Applicant filed their submissions on 13 and 16 December

2019, respectively.

7. In response to Order No. 011 (NBI1/2020), the Applicant informed the Tribunal
on 4 February 2020 of her intention to call four witnesses to give evidence on her behalf
during an oral hearing. Two of the witnesses were to speak to the mission’s failure to
amend her 2016-2017 e-PAS and provide it for the comparative review process and the
other two were to speak to the existence of two P-4 posts at the time of the comparative
review process, wherefore, if not for the impugned e-PAS, she would have been
retained in service. She also alleged that although she was eligible for a continuing
appointment, the Respondent had deliberately delayed the process until she was

separated from service.
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Hassan, against the Applicant had been dealt with as a performance issue and not as a

disciplinary matter.

13.  On 30 April 20207, the Applicant filed a submission entitled “motion contesting
the fake reports” in which she alleged that the documents submitted by the Respondent
on 31 March 2020 were “all fake documents, based on forgery and fraud”. She also
alleged that her e-PAS and the complaint by the NPO were fake documents. In a
submission dated 5 August 2020, the Applicant alleged that she *“continue[d] to observe
changes and alterations of facts in the documents provided by the Respondent to the

court”.

14, In light of the Respondent’s confirmation of the availability of Mr. Hassan and
the Applicant’s First Reporting Officer (“FRO”), Mr. Berhanemeskel Nega, and the
Applicant having retained counsel, the Tribunal informed the parties on 26 August

2020 that it would resume hearing oral evidence on 8 September 2020.8

15. On 31 August 2020, counsel for the Applicant informed the Tribunal that the
witnesses material to the Applicant’s case had declined to testify. The counsel did not
name the witnesses, neither did he demonstrate how their testimony would be relevant.

He requested that the matter be referred to the Ombudsman for informal resolution.

16.  The Tribunal resumed the hearing on 8 September 2020 and heard evidence
from Messrs. Nega and Hassan. In light of the Applicant’s interest in mediating her
claim, at the conclusion of the hearing on 8 September 2020, the Tribunal suspended
proceedings and gave Respondent’s Counsel until 21 September 2020 to decide

whether mediation would be possible.

17.  With the consent of the parties, the Tribunal suspended proceedings and
referred the matter to the United Nations Ombudsman and Mediation Services
(“UNOMS”) for mediation on 22 September 2020.° UNOMS informed the Tribunal on

" The Applicant filed the same submission again on 16 July 2020.
8 Order No. 160 (NBI1/2020).
% Order No. 184 (NBI/2020).
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30 November 2020 that mediation had not been successful. Consequently, the Tribunal
resumed proceedings and invited the parties to file their closing submissions.1° They

were received on 10 June 2021.

BACKGROUND FACTS
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2017.14

24. In October 2017 a comparative review took place in which the Applicant, in

part based on her e-PAS, was identified for retrenchment.!®

25.  On 29 November 2017, the UNAMID Human Resources Section (“HRS”)
notified the Applicant of the non-renewal of her appointment beyond 31 December
2017 due to the abolition of her post.16

RECEIVABILITY
Relevant facts

26.  On 31 March 2017, the Applicant submitted her workplan for the performance
period September 2016 — March 2017 (“2016-2017 e-PAS”).17 She explains that the
late submission was due to the fact that, since she was not involved in the main project
of the Section, she actually needed to develop her portfolio herself.

27.  On 10 August 2017, the Applicant received her 2016-2017 e-PAS, which
included her FRO’s evaluation and rating together with her SRO’s comments, for
review and signature. The overall rating was “successfully meets expectations” but she
received several “C” ratings (requires development) in the core values and core
competencies.!® The Applicant did not sign the e-PAS but she added comments to the

evaluation in Inspira.®

28. On the core value of “respect for diversity”, the Applicant’s FRO rated her as
“C - requires development” and included the following comment: “The [Applicant’s]
experience and skills in political affairs is acknowledged. However, improvement is
required in terms of working with people with diverse backgrounds and treating people,

in particular team members, with dignity”. On the core competencies of teamwork and

14 Respondent’s reply, annex R/1.

15 Respondent’s reply, annex R/14.

16 Application, annex entitled “Abolition du post”.
17 Application, annex entitled “e-Pass 2016-2017".
18 |bid.

19 |bid.

Page 7 of 26



Case No.: UNDT/NBI/2018/088
Judgment No.: UNDT/2021/080

accountability, the Applicant’s FRO rated her as “C - requires development” with the
following comment: “The [Applicant] has good writing and analytical skills required
of a Political Affairs Officer. However, improvements are required in working
collaboratively with colleagues in her team and others. Further improvement is also
required in supporting team members and taking responsibilities for own shortcomings

and for those under her supervision.”20

29.  On the managerial competencies of managing performance, leadership,
empowering others and building trust, the Applicant’s FRO rated her as “C -requires
development” and added the comment that the Applicant “had faced challenges in
terms of managing staff under her supervision that impacted on her working
relationships with the team and the overall performance of the team. In order to
effectively implement the unit’s work plan and deliver the mission’s mandate, these
shortcomings need to be addressed”. The FRO’s comment on her overall performance
urged her to address the challenges she had faced in managing her team and to improve

on how she works with others.2!

30.  The Applicant’s SRO concluded the performance appraisal with the following

comments:

Although the FRO’s overall assessment is that [the Applicant] meets
expectations, some of the grades awarded on some key indicators
require comment; in respect of core values of the UN, [the Applicant]
has a C grade in Respect for diversity; in core competencies [the
Applicant] has a C in both Teamwork and Accountability and in
Managerial competencies, [the Applicant] has a C in four of those
competencies; Managerial performance, Leadership, Empowering
others and Building trust. [The Applicant] has virtually failed in a core
value of the UN — Respect for Diversity and key core and managerial
competencies that underpin leadership and teamwork in the UN. I am
therefore of the view that [the Applicant] is incapable of being a team
leader, as at now, because the assessment calls her leadership qualities
into question. | therefore recommend that [the Applicant’s] status as
Team leader be reviewed. [The Applicant] also needs to improve on
other key values and competencies that may impinge on her overall
performance in the future. | therefore recommend that [the Applicant]

20 1hid.
21 1bid.
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undergo serious mentoring that will assist her cope in making the
necessary improvements.”?2

31.  On 19 October 2017 (i.e. two days after a civilian staffing review (“CSR”)%3
was announced), the Applicant attended a meeting with Messrs. Koroma and Kedogo
to discuss concerns relating to her e-PAS and the e-PAS of Mr. AMK, one of the NPOs
whom the Applicant was supposed to supervise. As explained by Mr. Kedogo before
the Tribunal, he had noted discrepancies between the comments and the overall end-
of-cycle rating in the Applicant’s e-PAS and insisted that the SRO and FRO bring it in
line. He, however, explained that he had neither intended nor felt competent to issue a
decision with regard to the Applicant’s evaluation.?

32.  On the same day, the SRO informed the Applicant’s FRO by email, which was
copied to the Applicant, that: (i) the CHRO had concluded that there were
inconsistencies in his assessment because he had given “C” ratings on seven core
values and competencies but concluded with a final overall assessment of “successfully
meets expectations”; (ii) the CHRO was of the opinion that the assessment was done
in bad faith and could be challenged by the Applicant; and (iii) the CHRO had
recommended that the e-PAS be amended. The email stated further that “In this
meeting | informed the CHRO of your reaction, that there was no way you were going

to alter the e-pas and that [the Applicant] is at liberty to seek a rebuttal on the e-pas.”
33.  The Applicant’s 2016-2017 e-PAS was not amended by her FRO or SRO.%
Submissions

34.  The Respondent’s case is that the application is not receivable ratione materiae
because neither the performance rating of “successfully meets expectations” nor the
comments in the performance appraisal are a reviewable administrative decision within

the meaning of art. 2.1(a) of the UNDT Statute. The Respondent, moreover, submits

22 |bid.

23 Reply, annex 11.

24 Mr. Kedogo’s oral evidence (12 March 2020).
25 Application, para. 13.
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that the management evaluation request in relation to the refusal to re-write the e-PAS

was belated, as it should have been filed on 18 December 2017.26
Considerations

35. It is trite law that the Applicant must identify and define the administrative
decision that s/he wishes to contest.?” The United Nations Appeals Tribunal
(“UNAT/Appeals Tribunal”) has, however, held that “the Dispute Tribunal has the
inherent power to individualize and define the administrative decision challenged by
an applicant and to identify the subject(s) of judicial review”.2

36. A cursory reading of the Applicant’s statement of the contested decision on
page 3 of the application may lead to the conclusion that she is only contesting her
FRO’s decision not to amend her 2016-2017 e-PAS. However, a reading of pages 5-
10 of the application in conjunction with her management evaluation request shows
that she is also contesting the “consequences” of her FRO’s decision. These
“consequences”, which are detailed at paragraphs 15-17 of her management evaluation
request, are the non-renewal of her fixed-term appointment and the alleged failure by
Administration to make good faith efforts to identify a suitable alternative position for

her pursuant to staff rule 9.6(e) after her post was abolished.

37.  Considering the foregoing, the Tribunal concludes that the Applicant’s
challenge is not limited solely to the issue of the “FRO’s decision not to amend her
2016-2017 e-PAS” but extends to the decision not to renew her fixed-term
appointment, with the attendant claim that the Administration failed to make good faith

efforts to identify a suitable alternative position for her.

38. Regarding the claim to have the e-PAS re-written, the Tribunal recalls art.
2.1(a) of the UNDT Statute, which provides that:

2 Respondent’s submission in response to Order No. 40 (NBI1/2020), para. 3.
27 See Planas 2010-UNAT-049 and Farzin 2019-UNAT-917.
28 Fasanella 2017-UNAT-765, para. 20.
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1. The Dispute Tribunal shall be competent to hear and pass judgement
on an application filed by an individual, as provided for in article 3,
paragraph 1, of the present statute, against the Secretary-General as the
Chief Administrative Officer of the United Nations:

(a) To appeal an administrative decision that is alleged to be in non-
compliance with the terms of appointment or the contract of
employment. The terms “contract” and “terms of appointment” include
all pertinent regulations and rules and all relevant administrative
issuances in force at the time of alleged non-compliance.

39.  Section 15.1 of ST/Al/2010/5 (Performance management and development

system) states that:

Staff members who disagree with a “partially meets performance
expectations” or “does not meet performance expectations” rating given
at the end of the performance year may, within 14 days of signing the
completed e-PAS or e-performance document, submit to their
Executive Officer at Headquarters, or to the Chief of
Administration/Chief of Mission Support, as applicable, a written
rebuttal statement setting forth briefly the specific reasons why a higher
overall rating should have been given. Staff members having received
the rating of “consistently exceed performance expectations” or
“successfully meets performance expectations” cannot initiate a
rebuttal.

40.  Section 15.7 of ST/AI/2010/5 provides:

The rating resulting from an evaluation that has not been rebutted is
final and may not be appealed. However, administrative decisions that
stem from any final performance appraisal and that affect the conditions
of service of a staff member may be resolved by way of informal or
formal justice mechanisms.

41.  The above-cited provisions, originating in the administrative instruction, are
not binding on the Tribunals, whose jurisdiction is determined by the Statute alone
which might be modified only by acts of the General Assembly. This said, it is squarely
in line with the established position of the Appeals Tribunal that only decisions having
direct consequences for the staff member’s conditions of service are reviewable before

the Tribunals. Decisions which do not produce, per se, direct legal consequences, are
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not reviewable. They may not be contested in themselves but only in the context of a

challenge against a resulting decision.?

42.  Asconcerns decisions related to the performance evaluation, however, the test
has not been applied consistently. In the majority of cases the Tribunals indeed

examined the e-PAS strictly as a predicate to subsequent decisions.®® In Ngokeng?!,
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not any less “prefatory” than the e-PAS itself. Further, in Beidas 2016-UNAT-685 the
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“shortcomings” to “effectively implement the Unit’s work plan and deliver on the
mission’s mandate” and the SRO declared that the Applicant was “incapable of being
a team leader”, the Applicant’s overall rating was, effectually, downgraded to an
unsatisfactory rating, which, if it had been recorded properly, would have allowed the
Applicant to use the rebuttal process to protect her rights. However, since the FRO
choose to give her a satisfactory overall rating, section 15.1 of ST/AI/2010/5 estopped

her from seeking a rebuttal.

46.  The Tribunal finds that the contradictions in the Applicant’s e-PAS are of such
gravity that would merit rescission under the Handy jurisprudence. On this score,
receivability ratione materiae would thus be met. The claim with respect to amending

the e-PAS, however, fails for the lack of a timely management evaluation request.

47. It is obvious that the e-PAS received by the Applicant on 10 August 2017 has

never been challenged. Rather, the application is directed against a 5st eefus-105he is h
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very beginning yet did not act, and maintained this stance in the face of the

pronouncement in Handy, which came out during the pendency of this case.

49.  The decision not to renew the Applicant’s fixed-term appointment is, however,
properly before the Tribunal and will be considered below.

MERITS
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52. Between 30 July and 6 August 2017, UNAMID undertook a comprehensive
civilian staffing review to ensure UNAMID’s staffing levels were adjusted to
implement the revised mission mandate recommended by a special report of the
Chairperson of the African Union and the Secretary-General to the United Nations
Security Council and the UNAMID Peace and Security Council.*® The final report of
the civilian staffing review, dated 19 October 2017, recommended the abolition of three
of the six P-4 Political Affairs Officer posts in the Political Affairs Section.** On 17
October 2017, UNAMID issued a mission-wide broadcast to announce the
establishment of a comparative review panel to implement the civilian staffing review
recommendations and the staff reductions proposed in the UNAMID budget for 2017-
2018.%

53.  The panel operated under the Terms of Reference (“TOR”) drawn up by the
Mission in accordance with guidelines from the Field Personnel Division.* It assigned
points pursuant to publicised criteria.*” The review was based on documents only, the
candidates were required to submit their PHPs for assessment of their seniority and
experience, and the last two e-PAS documents for assessment of competencies.*®

54, By email dated 17 October 2017, Mr. Koroma informed the Applicant and two
other staff members that the comparative review process would start on 23 October
2017 and that three P-4 posts would be abolished. He requested that they submit their
2015-2016 and 2016-2017 e-PASes to the Comparative Review Panel Focal Point by
18 October 2017.49

55.  The Applicant did not submit her e-PAS documents. She had no e-PAS for

43 .5/2017/437, Special Report of the Chairperson of the African Union Commission and the Secretary-
General of the United Nations on the strategic review of the African Union-United Nations Hybrid
Operation in Darfur; and S/RES/2363 (2017).

44 Reply, annex R/10.

45 Reply, annex R/11.

46 Trial bundle, pp. 191 to 197; oral evidence of Aggrey Kedogo; Respondent’s response to Order No.
167 (NBI/2019), para. 7 and annex R/18, in relation to an amendment to the scoring for the core values
rating and clarification on the tie breaker criteria to be used by the CRP.

47 Oral evidence of Ebow Idun; trial bundle pp. 193, 196.

48 Oral evidence of Seidina Joof and Rose Dennis.

49 Trial bundle, p. 46.
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2015-2016 because of her absence from duty during the relevant period. The panel
applied a rule that where an e-PAS was not drawn up, the competencies were rated as
fully satisfactory.® She did not supply an e-PAS for 2016-2017 because she was
expecting that it would be re-written.>! The panel, however, used the e-PAS supplied
by the Human Resources Section who submitted the 2016-2017 e-PAS such as it stood,
i.e., uncorrected. Thus, the matrix includes ratings for this e-PAS that correspond to
the ratings given by the Applicant’s FRO. The Respondent pointed out at paragraph 12
of his reply that 14 days after the e-PAS had been sent to the Applicant i.e. on 24
August 2017, it was considered as having been signed by her in accordance with section
8.5 of ST/AI/2010/5.

56.  Annex R/13 of the Respondent’s reply is the Comparative Review Panel’s
comprehensive evaluation matrix for the Political Affairs Officers in the Political
Affairs Section. The Applicant’s e-PAS ratings for the core values, along with her
scores for experience and seniority, determined the totality of her score during the

comparative review process, which in turn decided which posts were to be abolished.

57.  The matrix shows that the Applicant was awarded fifteen points for the overall
rating of “successfully meets expectation”, three points for being “fully competent” in
the core value of integrity; three points for being “fully competent” in the core value
of professionalism and one point for being rated as “developing” in the core value of
respect for diversity. The matrix discloses that the Applicant’s rating for the core value
of respect for diversity as “developing” had been decisive for her placement at the last
position. Had she been rated fully competent on this score, she would have come even

with the candidate B who scored 82.52

58. There were six positions in the Political Affairs Section. Two of them were
encumbered by staff members on continuing appointments who, therefore, were not
subject to the comparative review process. Four other staff members were

comparatively reviewed competing for the one remaining post. Of those, Mr A scored

%0 Oral evidence of Ebow Idun and Rose Dennis.
51 Oral evidence of the Applicant; see also trial bundle, pp 44 & 45.
52 Comprehensive evaluation matrix, trial bundle p. 321.
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significantly higher than the others (98 points) and was immediately recommended for
retention. The other three staff members scored in a close range with one another,

receiving 82, 81and 80 points, with the Applicant scoring the lowest.>?

59.  Although the matrix shows that three positions were designated for
retrenchment, this was not entirely correct as it turned out that another post became
available since: One of the staff members on continuing appointment at the time of the
review was seconded to serve on a P-5 level but retained a lien to his P-4 Political
Affairs post. In December 2017, he was promoted thus vacating the P-4 Political
Affairs post.>* In the face of this development, the Mission decided to retain the staff
member who scored second, Mr. B. The staff member who came in third had since
some time been on a temporary assignment in Syria but, similarly, retained a lien to his
P-4 post with the UNAMID Political Affairs Section. After abolition of his post, he
was absorbed by the entity in Syria where he had been effectively working.%® It follows
that, if not for the C-rating in respect for diversity, the Applicant could have competed
with Mr. B on an equal footing in terms of the score (82 points) and, according to the
Terms of Reference, had an advantage due to her gender.5” This is presently

uncontested.>®

60. In conclusion, the Applicant’s performance evaluation for 2016-2017 had an
adverse effect on the Applicant’s conditions of employment; i.e., it effectively
eliminated her from the competition for an additional available post. The rating given
to her for respect for diversity, specifically, is responsible for the non-renewal of her

appointment.
Appropriateness of the rating

61. In several decisions where e-PAS was the reason for a decision on non-

53 Ibid.

54 Trial bundle, p. 342 and pp. 20-26 (management evaluation response, p.2, para 2)
%5 QOral evidence of Ebow Idun.

%6 Ibid.

57 See ToR for the comparative review, trial bundle p.196.

%8 Respondent’s closing submission.

Page 18 of 26



Case No.: UNDT/NBI/2018/088
Judgment No.: UNDT/2021/080

extension of appointment, the e-PAS was incidentally examined for procedural

regularity and on the merits.

62.  Regarding the process, UNAT found in Ncube that it would not be in accord
with the regulatory framework if the Secretary-General was forced to renew the
appointment of an unqualified staff member merely because there are procedural errors

in the evaluation process, provided that the procedural errors are not so serious and
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to seek a rebuttal; yet, according to the TOR, the Comparative Review Panel would
have taken into account the overall negative evaluation and the Applicant’s chances to
be retained in service would have been foregone. The point in issue is solely the rating
given for “respect for diversity”, where there is no disparity between the rating and the

comments.

65. The Tribunal recalls that Section 2 of the performance appraisal describes the

requirements for meeting the core value of “respect for diversity” as follows:

Works effectively with people from all backgrounds. Treats all people
with dignity and respect. Shows respect for and understanding of
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teleconferences and a few sector-level senior management meetings.

68. The Applicant also stated that as the Team Leader of the Political Affairs
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by reporting to Mr. Nega; and having a cordial working relationship with the Applicant
that he hid from her supervisors for fear of reprisal. He claimed that AMK also
complained about feeling disrespected by the Applicant because she had used abusive

language against him t00.56

70. Mr. Nega denied marginalizing and/or side-lining the Applicant. His evidence
was that he had welcomed the Applicant upon her arrival in Nyala and had a cordial
working relationship with her. He denied that he had given a directive for her to not
attend or be invited to DIDC meetings or any other meeting. He claimed that he always
invited her for his weekly head of section meetings and for bilateral meetings with
external stakeholders, but she chose to not attend most of these meetings. He did not
doubt her professional competence but stated that there were interpersonal challenges
that created problems between her and the national officers she supervised.®” They
complained to him multiple times about her lack of respect for them, her dismissiveness
of their views, her inability to coordinate the work of the section, and her frequent
absences that resulted in their being left with no guidance or instructions. He gave an
account of one incident where the Applicant called one of the NPOs a liar in his
presence. He claimed that he discussed these complaints with the Applicant separately,
but these meetings were futile because of the Applicant’s attitude. He subsequently
held a meeting with the whole team during which he told them that they had to respect
each other and work together as a team. He claimed that he also had problems finding
the Applicant when he needed her and, on one occasion, had to involve the Chief of
UNAMID Security for assistance. The Applicant denied being absent except on two
occasions when she had been on authorized leave. Mr. Nega denied that the NPOs
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however, obvious to the Tribunal that on the prong “works effectively with people from
all backgrounds”, the Applicant did not succeed. The oral and documentary evidence
from the Applicant, Mr. Nega, Mr. Hassan and Mr. Kedogo indicate that her team was
dysfunctional and that she was unable to work with the members of her team, nor with
her supervisors. It transpires from the contemporaneous emails submitted by the
Applicant that, indeed, there was an issue of not involving the Applicant in a part of
the Section’s work (i.e. the DIDC)®%; her resultant reluctance to evaluate a team
member®® and refusal to perform certain tasks.” It further transpires that there was an
issue about reporting lines.”* On the latter point, the Applicant admitted to having

sought to deal with the conflict by bypassing her supervisors and complaining to the
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on the subject matter” and when he asked if it wasn’t the responsibility of her section
to follow up, her response was “are you not running a parallel office?”’4; b) in a request
for a review of her 2016-2017 e-PAS, she wrote “the Head of Office (HoO) wanted to
manipulate the staff in order to control the reports produced by PAS in Nyala and also
take personal credit [for] their work,””® and “distortion of facts, misrepresentations and
many lies to cover the truth became the norm. Inappropriate interferences of the HoO
in PAS work place continued to cause discord among the staffs, breached the
communication and fostered disrespect from my colleagues. | am still wondering how
the HoO could reconcile the issues obviously created by his unprofessional conduct
and the core values of respect of diversity that he is faulting me. | am not aware of any
colleague’ complaints of not being treated with dignity.”’¢; ¢) in an email to Mr.
Hassan, copied to Mr. Nega, she wrote: “It is quite unfortunate that after several
discussions with you about appropriate reporting lines, team work and integrity, which
are core competencies and values required from all UN staffs, you continue to recourse
to lies to exonerate yourself from your mistakes [...] As a reminder, our last discussion
on 13 December was ignited by the fallacious explanation you made up [...].These
dishonesties will amount to disciplinary action on integrity next time.””” The Tribunal
finds the tone of these communications undignified and unbecoming of a team leader
at the P-4 level.

74, Documents authored by the Applicant and submitted to the Tribunal employ
the same inflammatory language and include attribution of falsification, fabrications
and ulterior motives on the part of the FRO and the team members. Namely: the closing
brief states that the FRO *falsified attendant documents and used false information”,
“[used] forgery and falsifications”, “[was] committing felonies, hacking Inspira
password of the HOM”; her interlocutory motion is titled “Motion to contest the fake
reports” and uses, among other, the expression “they are all fake reports, based on

forgery and fraud”, “fake minutes” , “fake complaints”, “fake correspondence”,

74 Trial bundle, pp. 325-326.

s Trial bundle, pp. 49-67, para. 10.
6 Trial bundle, p. 58, para. 36.

" Trial bundle, p. 372.
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“unauthenticated fake report on the investigation” and “fabrication”, including in
relation to the “escort incident” report that had exonerated her; in her response to Order
No. 167, the Applicant again refers to “fake ePAS”; she moreover alleges that case
documents, that is the ToR for the CRP and the complaint against her, have been
tempered with after the filings.”® These insinuations, which are not supported by
objective facts, as well as expressions used, show disrespect for persons and
fundamental disregard for differing points of view. The Tribunal is, therefore, inclined
to believe the witnesses that during the period in question the Applicant had acted in a

dismissive and disrespectful fashion toward her colleagues.

75. The Tribunal notes that a staff member is expected to put effort into creating a
productive and harmonious environment, and this includes resolving conflicts and
dealing with its aftermath. This is particularly expected from experienced staff who are
placed in leadership positions. Differences in opinion as to the substance of work must
not lead to insults and light accusations of ill-faith. The rating for respect for diversity,
that the Applicant partially met performance expectations, therefore, rightly indicates
the existence of performance shortcomings. In scoring the “C - requires development”,
the FRO accepted that the situation was not hopeless, and that the Applicant
demonstrated potential to develop the required skills. The timing of the rating and the
CRP exercise, on the other hand, is a coincidence, including that the Applicant
submitted her e-PAS late.

76. In conclusion, notwithstanding reservations about the inconsistencies within
other areas of the e-PAS, the Tribunal has no basis to argue with the rating for “respect
for diversity”, which ultimately tipped the balance in the Applicant’s disfavour in the

downsizing exercise.
The question of provision of an alternative position

77.  The Respondent submits that since the Applicant was on a fixed-term

8 Trial bundle, p. 345. The Presiding Judge confirmed with the Registrar that the Applicant’s case
file/record in the Court Case Management System had not been tampered with and that submissions
had not been subsequently altered.

Page 25 of 26



Case No.: UNDT/NBI/2018/088
Judgment No.: UNDT/2021/080



