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7. On 6 June 2014, the Applicant was assigned to Bangui, Central African
Republic (\CARO0) as Senior Programme Officer. His personal grade was P-3 but
he was serving in a position at the P-4 level. On 1 January 2015, he was promoted

to P-4 and on 1 July 2017 he was appointed as Operations Coordinator in
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envelope. The Senior Programme Assistant took the money without providing a

receipt to the NGO Coordinator.

14. The Senior Programme Assistant then brought the envelope to the Applicant

who, without counting the money kept it in a drawer in his office.

15. In late March 2017, the NGO Coordinator requested additional funds. In
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NGO Coordinator. It was further alleged that the Applicant, who was the Senior
Programme Assistantos supervisor at the time of the alleged facts, might also be

involved in the fraud scheme.

20. The IGO opened an investigation and interviewed five witnesses, including

the Applicant who was interviewed on 14 July 2017.

21.  On 19 July 2017, the IGO shared the interview transcript with the Applicant
and gave him the opportunity to review it. The Applicant sent his comments and

additional information on 25 July 2017.

22. On 28 August 2017, the IGO shared the draft investigation findings with the
Applicant and invited him to comment, which he did on 5 September 2017. The
Applicant asserted that the amount taken from the NGO Coordinator was a

performance guarantee retained in case he did not fulfil his contractual obligations.

23.  On 5 September 2017, the IGO sent the final version of the investigation

report to the Division of Human Resources and Management (iDHRMO0)
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26. By letter dated 2 May 2018, the Director, DHRM, UNHCR, informed the

Applicant of the High Commissionerfs decision to dismiss him from service. The
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a.  Whether the facts on which the disciplinary measure was based have

been established according to the applicable standard;

b.  Whether the established facts legally amount to misconduct under the
Staff Regulations and Rules;

c.  Whether the disciplinary measure applied is proportionate to the

offence, and
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38. The Applicant was dismissed for requesting and receiving, via a subordinate
(the Senior Programme Assistant), a bribe of XAF2,000,000 from the NGO
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longer keep the secret. The NGO Coordinator forwarded this email to a Field
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The Applicantds involvement in the project

42. The Applicant claims that the Programme Section had authority to oversee
UNHCR implementing partners. However, the evidence on record shows that the
Yaloke project was carried out under the modality of direct implementation on the
basis of a field operational advance. The NGO Coordinator was not an

implementing partner but merely a supplier of construction services.

43. The Senior Reintegration Officer testified at the hearing that the role of the

Programme Section in the project was only to approve the budget and cl
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59. Given that neither the Applicant nor the Senior Programme Assistant were

involved in the implementation of the project, the Tribunal finds no logic in the
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to return the money or else fihe would denounce the matter as he could no longer
keep the secretd. The Tribunal notes that neither the Applicant nor the Senior

Programme Assistant replied to the NGO Coordinatords strong accusations.

65. Furthermore, while the aim of a performance guarantee is precisely to ensure
that a contractor fulfils contractual obligations, neither the Applicant nor the Senior
Programme Assistant informed or consulted the Senior Reintegration Officer or the
Field Associate (Shelter Cluster) about the progress of the work before returning

the alleged guarantee.

66. Under such circumstances, the Tribunal is of the view that by returning the
alleged performance guarantee, the real intention of the Applicant and the Senior
Programme Assistant was to avoid that the NGO Coordinator denounce the matter
to the Administration. Indeed, the evidence shows that on 26 April 2017, when the
Senior Programme Assistant returned the money to the NGO Coordinator, the
Applicant and the Senior Programme Assistant ignored that the NGO Coordinator

had already forwarded his accusatory email to the Field Associate (Shelter Cluster).

The retraction of the NGO Coordinatords initial testimony

67. The Tribunal recalls that the NGO Coordinator was interviewed during the
investigation. The NGO Coordinator testified, under oath, on 7 July 2017. His

testimony reads in its relevant part as follows:

| was victim of fraud & when it was noticed that the works hardly
progressed, | had to disclose what had occurred to [the Field
Associate (Shelter Cluster)]. | told him that [the Senior Programme
Assistant] had taken the money. | then requested [the Senior
Programme Assistant] to reimburse me. It was at that moment that
he reimbursed me.

68. According to the testimony of the IGO Investigator at the hearing, the NGO
Coordinatorbs account of the events was always clear and objective. The IGO
Investigator testified that he explained to the NGO Coordinator why he was being

interviewed and informed him that his testimony was being recorded.
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69. Therefore, it is irrelevant, from the Tribunalds point of view, whether the
transcript of the NGO Coordinators interview was signed or not. What is essential
is that the NGO Coordinator knew that he was being interviewed in the context of
a formal investigation, that he testified under oath and was aware that his testimony

was being recorded.

70. The NGO Coordinatorbs testimony is corroborated by at least three separate
facts as mentioned in para. 49 above, and there is no evidence that his testimony
was manipulated or influenced by bias or ulterior motives against the Applicant or

the Senior Programme Assistant.

71. However, the Tribunal notes that the NGO Coordinator wrote a letter dated
20 August 2018 to the UNHCR Representative in Bangui in which he appears to

Page 17 of 24



Case No. UNDT/GVA/2018/066
Judgment No. UNDT/2021/057

75. It suffices to note that the 20 August 2018 letter is unclear, it contradicts the
evidence on record and appears to be driven by ulterior motives. Consequently, the
Tribunal finds that it is not reliable evidence and cannot be used to override the
NGO Coordinatords initial testimony and the contemporary evidence collected

during the investigation.

76. Inlight of the above, the Tribunal finds that the facts on which the disciplinary
measure was based have been established through ficlear and convincing evidenceo

and will now turn to the analysis of other elements subject to judicial review.

D% e;,’db;s 2d acs a 'y “’:c “duc ?

77. It has been established that the Applicant and the Senior Programme Assistant
colluded to solicit and obtain a bribe of XAF2,000,000 from the NGO Coordinator
in relation to the Yaloke project. The Applicant instructed the Senior Programme
Assistant to receive the bribe. The Senior Programme Assistant complied with the
Applicantbs instructions, received the money in an envelope and handed it to the

Applicant.

78. The Applicantis behaviour amounts to corruption as per sec. 3.8 of IOM
No. 044/2013-FOM 044/2013 fiStrategic Framework for the Prevention of Fraud

and Corruptiono which defines it as follows:

The offering, giving, receiving or soliciting, directly or indirectly,
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c.  To conduct himself at all times in a manner befitting his status as an
international civil servant and not to engage in any activity that is
incompatible with the proper discharge of his duties with the United Nations
(staff regulation 1.2 (f)); and

d.  To not use his office or knowledge gained from his official functions

for private gain (staff regulation 1.2 (g)).

The Applicant further violated his obligations under staff rule 1.2 as he mh obltcOp,mb,)bM
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84. In his letter dated 2 May 2018, imposing the contested disciplinary measure
on the Applicant, the High Commissioner indicated that in his assessment of the
proportionality of the disciplinary measure, he considered mitigating and
aggravating circumstances of the case as well as his and the Secretary-Generalds

prior practice in disciplinary matters.

85. As a mitigating circumstance, the High Commissioner considered that the
Applicant had a long service with UNHCR working in several hardship

duty stations.
86. As aggravating circumstances, the High Commissioner considered:

a.  The fact that the Applicant had a prior record of misconduct, as he had
been sanctioned for sexual harassment and assault against two women
in 2009, and

b.  That his actions had a detrimental effect on an important project for
persons of concern in the Central African Republic. The High Commissioner
noted that the contractords inability to complete the project was in large part
attributable to the fact that he had to pay as a bribe a substantial part of the

sum received from UNHCR.

87. The Applicant claims that there is no connection between the
2009 disciplinary sanction and the alleged misconduct in 2017. He further
submitted that the reference to his past misconduct was unjustified and it reinforced

the unfair assessment that led to the disciplinary sanction.

88. The Tribunal is not persuaded by the Applicantis argument. The record shows
that the High Commissioner properly considered the Applicantds previous
disciplinary record in his assessment of the proportionality of the disciplinary
measure. The fact that there is no link between the disciplinary sanction imposed
on the Applicant in 2009 and his misconduct in 2017 is irrelevant and shows a

misunderstanding of the High Commissionerfs assessment.
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also shared with the Applicant for his comments, which were taken into account in

the final version of the report.

96. During the disciplinary process, the Tribunal notes that the Applicant was
informed of the charges against him and of his right to be assisted by Counsel. He
was also given the opportunity to provide his comments on the allegations of

misconduct, which were considered in the decision letter of 2 May 2018.

97. The Applicant claims that the investigation was tainted by procedural flaws
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100. The IGO Investigator also explained that he decided not to interview the two
witnesses proposed by the Applicant because he considered that their testimony was
not relevant for the investigation. The Applicant had proposed these witnesses
indicating that they would be able to testify about the poor quality of the NGO
Coordinatorbs work in a previous project and his limited capacity to complete the
present project correctly. However, the NGO Coordinatords capacity or quality of

work was not contested as indicated in para. 44 of the investigation report.

101. The Tribunal considers that the length of the NGO Coordinatords testimony
is irrelevant. Furthermore, the fact that he did not sign the transcript of his interview
does not amount to a procedural irregularity for the reasons explained in para.
69 above. In this respect, the IGO Investigator clarified at the hearing that it is
normal practice not to require witnesses other than staff members to sign the
transcript of their audio recorded interviews because, in most cases, they have
limited access to internet, a computer and a scan to be able to do so. In such

circumstances, the transcript of the interview is normally signed by the investigator.

102. The Tribunal notes that while the Senior Reintegration Officer and the Field
Associate (Shelter Cluster) may have taken steps to verify facts prior to making a
report to the 1GO, this is not a procedural irregularity as the investigation was
properly conducted by the 1GO. In fact, it is reasonable that one would try to
minimally verify facts before bringing them to the attention of the IGO, there is

nothing illegal in such actions.

103. The Tribunal also finds that there are no grounds to consider that the
Investigator was biased against people from Africa, as alleged by the Applicant.
The Tribunal recalls that, during the hearing, the IGO Investigator indicated that in
his professional experience, one can easily bribe people in Africa with a small
amount of money due to the low incomes in that region. This was in response to a
specific question of the Tribunal but does not serve to prove bias against the

Applicant in the investigation.
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104. For the above-mentioned reasons, the Tribunal finds that the Applicantds
allegations on procedural irregularities are unsubstantiated and that his due process

rights were respected during the investigation and the disciplinary process.

Conclusion

105. In view of the foregoing, the Tribunal DECIDES:

The application is rejected in its entirety.

(5 g4ed)
Judge Teresa Bravo
Dated this 21 day of May 2021

Entered in the Register on this 21% day of May 2021

(§ gHed)
Ren® M. Vargas M., Registrar, Geneva
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