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1. At the time of the application, the Applicant held a fixed-term appointment
(AFTAO0) at the G-5 level with the United Nations Population Fund (RUNFPAO).
She served as a Procurement Assistant within the Procurement Service Branch

(APSBO0) and was based in Copenhagen.

2. She was separated from service at UNFPA on 31 January 2019 on grounds of

unsatisfactory performance.
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3. On 17 April 2019, the Applicant filed an application before this Tribunal to
challenge the Respondentés decision not to renew her appointment beyond
31 January 2019.

4. On 20 May 2019, the Respondent filed his reply to the application. The
Respondent contends that the impugned decision was lawful in substance and
procedure, and that the Applicantis claims of bias and other extraneous factors are

unsubstantiated.

5. On 2 February 2021, the Tribunal issued Order No. 18 (GVA/2021) setting
this matter down for a case management discussion (iCMD0), which took place as
scheduled on 12 February 2021.

6.  Following the CMD, Order No. 40 (GVA/2021) was issued, in which the

issues for adjudication were set out as follows:

a. Was the reason for the initial 8 October 2018 non-renewal decision

properly supported by evidence of unsatisfactory performance?

b.  After completion of the rebuttal process, was the Respondent required
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c. Was the assignment of a new Supervisor to the Applicant in
August 2018 a remedial measure, the outcome of which should have been
taken into account before deciding on non-renewal or was this an alternate
arrangement with a limited workplan to allow for finalization of the

Applicantis 2017 appraisal?

d.  Was there evidence of bias on the part of the Supervisor responsible for
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11. Despite there being a few negative indications in her PADs for 2014 and 2015
and the fact that she had to be placed on a PIP, her appointment was renewed from
April 2016 through to 31 March 2018. Shortly thereafter, the Applicantés direct

supervisor fell ill and was replaced by Ms. L.P.

12. The Applicant was placed on a second PIP by Ms. L.P. for the months of
November and December 2016. On 24 April 2017, the Applicant sent an email to
the Deputy Chief, PSB. It was expressed as a ficry for helpo regarding difficulties
with her new supervisor Ms. L.P., which allegedly made her working atmosphere

unbearable. The Deputy Chief, PSB arranged a meeting with the Applicant.

13. Ms. L.P. completed her first Performance Appraisal and Development report
(APADO) regarding the Applicant on 1 May 2017, assessing her work for the year
2016. In this PAD shortfalls were recorded, not only regarding the two core
competencies that were deficient in 2015 but also four others. Only two core
competencies were rated favourably. The overall rating moved down from the
previous years and the Applicant was said to have only fipartially achievedd her
outputs. As Ms L.P. noted that not all areas had improved based on the second PIP,

a third PIP was recommended.

14. The third PIP was put in place from June to December 2017. There were
recorded concerns of non-cooperation, and the Applicantds performance was seen

overall as not having improved.

15.  On 7 December 2017, the Applicant sent an emailed request, via a colleague,
to the Chief of PSB, for her direct supervisor to be changed. The request was

refused, with the explanation that it could have an impact on team performance.

16. A few weeks later, in mid-January 2018, the Applicant went on sick leave.
In her submissions, she says she was forced to do this following the difficulties she
faced with Ms. L.P. The Respondent disputes this and suggests instead that sick
leave was approved for scheduled surgery. Nothing in the documents filed by both
parties sheds light on this point of dispute. The record does, however, include

medical certificates indicating stress related conditions the Applicant experienced
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support.0 The assignment is expressly stated as to continue from September 2018

to the end of that year.

22.  According to the Applicant, the assignment of the new supervisor with a new
workplan was a remedial measure, presented to her as an opportunity to prove

herself. As evidence that this was the purpose, she relies on annex 18 of her

Page 6 of 14



Case No. UNDT/GVA/2019/028
Judgment No. UNDT/2021/032

stated in the communication of the decision; but it is not in dispute that it was due
to unsatisfactory service based on the 2016 and 2017 PADs. In 2018, her working
would have amounted to around four months; her performance during this period

had not yet been appraised and was not considered.

27. The Applicant sought rebuttal of her 2017 PAD, and her FTA was extended
to 31 January 2019 to allow for completion of the process. The rebuttal panel upheld
the 2017 PAD on 21 December 2018. On 27 December 2018, the contested
non-renewal decision was issued to the Applicant indicating that her FTA would
end on 31 January 2019.

28. The reason for non-renewal was once more based on unsatisfactory service,
reflected in the 2016 and 2017 PADs. No PAD for 2018 had been completed at the
end of 2018, and the Respondent did not wait for this appraisal before deciding on
non-renewal. The four months of work in 2018 was not considered. The Applicant

was separated from service at the end of January 2019.

29. Shortly thereafter, on 17 February 2019, Ms. M.L. completed the Applicantds
2018 PAD. She received overwhelmingly satisfactory ratings and comments
regarding the work she had done, which Ms. M.L. repeatedly said was for a period

of four months in 2018.

S desa #
O ¥ doen ¢
30. Theissues identified for adjudication in this matter, as set out above, will now

be considered.

31. Asto the third and fourth issues raised, the Applicant has failed to establish
either that her assignment to a new supervisor was a remedial measure or that
improper motives minimized the usefulness of the PADs completed by Ms. L.P. in

justifying the non-renewal decision.
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32. Although it was reasonable for the Applicant to have used the assignment of
anew supervisor to prove herself as capable of satisfactory performance, the record
of correspondence concerning the reassignment does not support the premise that

this was the Respondentds intention.

33. Asto the allegations of improper motives made against Ms. L.P., the Tribunal
notes that the impugned performance appraisal was upheld by an independent
rebuttal panel. There is no basis in the regulatory framework for the Tribunal to
question whether the appraiser and/or the appraisal process was tainted so as to

vitiate the propriety of the non-renewal decision. Additionally,
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monthsd work in 2018 under the supervision of Ms. M.L. The relevant provisions

are as follows:

Rear. [ "o . s . LW APD. 4N €4

5.12  There may be various reasons for a decision not to renew
an appointment, including, for example:
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5.13  Where reasons of unsatisfactory performance account for
the decision not to renew the fixed term appointment, the
departures from the required standards of performance
should be reflected in fiPerformance Appraisal and
Developmento (PAD), UNFPAJbs performance
management system. However, while the PAD is aligned
with the calendar year, the expiration dates of fixed term
appointments are mostly not so aligned. (For example, a
fixed term appointment might expire in the montbot2mf,oxxYaF2W,ficiim,ccW2,ficfim,
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41. Itis clear, as pointed out by Counsel for the Respondent in his submissions,
that the provision for taking into account the most recent PAD is directive and not

mandatory. The words fishould be completedo in relation to the year-end PAD can

be construed as meaning that this can be done as a matter of discretion.

42.  From 30 November 2018 to the end of 2018, the Applicantis FTA was only
renewed for purposes of completing a rebuttal of her 2017 PAD. Although on a
literal reading of 5.14 of the UNFPA Policy set out above, the rebuttal of a PAD for
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46. Furthermore, there were indications that her service was needed in the new
assignment because of a heavy workload in Haiti. The re-assigned supervisor and
workplan were inputted to the PAD system. The Applicant then made significant
strides in proving her abilities. It is evident that both the Applicant and her new
supervisor intended that the new opportunity, under different supervision, would be

appraised to see whether there was improvement.

47. It is the Tribunalés finding that it would have been reasonable for the
Organization to have followed through on this constructive approach, before
making the second non-renewal decision at the end of December 2018. The
Applicantbs performance from September to December 2018 was in fact assessed
after her separation and found to be satisfactory. There were glowing

commendations for her work.

48. The Applicant was on sick leave for the first seven months of the year but
there is no provision in the regulatory framework indicating that the appraisal for a
shorter period of work during a particular year can be ignored or is not to be
considered. On the contrary, after having been on sick leave to resolve issues of ill
health that may have affected prior performance, it would have been reasonable to

consider improvements on return from leave.

49. Even if the period of extension for rebuttal purposes is discounted, that
amounted to a mere one-month period. As such it would have been reasonable to
take into account the PAD for the full four months worked in 2018. Accordingly,
the Tribunalbs determination is that the non-renewal decision was neither rational
nor fair, since there was a failure to consider relevant factors. If the decision had
not been made, the Applicant could have been afforded at least a short renewal of

her FTA to continue her satisfactory work.
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55. Inall the circumstances, the Tribunal considers that an award of three months6

salary as material damages under art 10.5(b) of its Statute is appropriate.
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