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Introduction

1.  The Applicant, a Security Assistant at the G-3 level in the Office of the United
Nations Special Coordinator for Lebanon (flUNSCOLO0), contests the decision not to
select him for the position of Field Security Assistant at the G-4level in
UNSCOL (fithe Post0). The position was advertised under Job Opening
No. 73064 (fithe first JOO), which was cancelled to attract more female candidates and

then re-advertised under Job Opening No. 87333 (fithe second JOO).
2. The Respondent submits that the application is without merit.

3. For the reasons set out below, the Tribunal rejects the application on its merits.

Factual and procedural history

4.
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9. On 18 January 2018, in relation to the second JO, the Applicant completed

another written test for the Post.

10. On 24 January 2018, in response to the Applicantés request for management
evaluation of the first JO, the Under-Secretary-General for Management informed the

Applicant that the decision to cancel the first JO was upheld.

11. On 12 February 2018, the Applicant filed an application before the Dispute

Tribunal challenging the decision to cancel the first JO. The case was registered under
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C. If any irregularities occurred during the process, were any of these alleged
irregularities of fisuch a nature that, had [they] not occurred, [the Applicant]
would have had a foreseeable and significant chance for [selection]o (see the
Appeals Tribunal in Ross 2019-UNAT-926, para. 48)?

d.  If so, to what remedies, if any, is the Applicant entitled?

Issue (a) - the cancellation of the first JO and the re-advertisement of the Post

Is the issue res judicata?

22. The Respondent submits that the Dispute Tribunal fidisposed of this issue in its
Judgment No. UNDT/2019/1660, where it was found that fithe Applicantis challenge
to the cancellation of the first JO was not receivableo. The Applicantds fichallenge in
this case, as stated in his Application, is limited to his non-selection for the second JOO.

23. The Tribunal observes that by Judgment Elias UNDT/2019/166, the Dispute
Tribunal found the application in Case No. UNDT/NBI/2018/022 not receivable,
reasoning that fisince the process [following the first JO] did not yield a selection list,
there was no administrative decision for the Applicant to contesto (see para. 44). Now,
in the present case, such list has been established and a candidate other than the

Applicant has also been selected for the Post.

24. The Dispute Tribunal is therefore yet to consider and adjudicate upon the
substantive issue of the Applicantés non-selection for the Post, including the matter of
the cancellation of the first JO and re-advertisement of the second JO. This is

consequently not res judicata, as otherwise apparently argued by the Respondent.

Was it an appropriate exercise of discretion when UNSCOL cancelled the first JO and
re-advertised the Post under the second JO?

25.  On the substance of the issue, the Tribunal notes that the situation of the present
case, namely where the Administration cancels a job opening and re-advertises the

same post under a new job opening with the purported objective of attracting more
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female candidates, is not foreseen anywhere in the statutory framework governing

recruitment at the G-4 level in the Secretariat.

26. The Applicant submits that ST/AI/2010/3 (Staff selection system) governs the
impugned selection exercise, but by this administrative instructionds own terms, the
Tribunal notes that it is only applicable to selection processes fiat the G-5 and above
levels in the General Service categoryo (see sec. 3.1). It is therefore not applicable to
the present case. The Tribunal further notes that while art. 101.3 of the United Nations
Charter highlights fithe necessity of securing the highest standards of efficiency,
competence, and integrity0 and states that fifd]ue regard shall be paid to the importance
of recruiting the staff on as wide a geographical basis as possibleo, no mention is made

of gender parity as a criterion to be considered in a selection process.

27.
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means that if the Respondent is able fito even minimally show that [an applicantos]
candidature was given a full and fair consideration, then the presumption of law stands
satisfiedo. To rebut this minimal showing, the applicant fimust [then] show through
clear and convincing evidence that [s/he] was denied a fair chance of promotiono in
order to win the case (Lemonnier 2017-UNAT-762, para. 32).

30. As instructional basis for the decision, the Applicant instead refers to the Hiring
Managerds Manual, release 2.2 dated 18 April 2012, which, he essentially submits, only
allows cancelling a job opening in certain specific instances and that attracting more
female candidates is not one of them. The Tribunal notes that a later version of the
Manual was released in October 2012 (release 3.0), which was titled, fiManual for the
Hiring Manager on the Staff Selection System (inspira)o (fithe Hiring Manageros

Manualo). This is therefore the relevant Manual.

31. The Tribunal further observes that even though the Appeals Tribunal has stated
that the Hiring Managerds Manual is not purported fito vest a staff member with an
entitlemento (see, Asariotis 2015-UNAT-496, para. 23), the stipulations therein might
cause a job candidate to legitimately expect that a selection exercise will be conducted
in accordance therewith (in line herewith, see, for instance, Sannoh 2014-UNAT-451,
para. 13, regarding an fAinformation circularo, as well as the definition of such a
legitimate expectation in Sina 2010-UNAT-094, which affirmed the liability findings
of Sina UNDT/2010/060). In the present case, such expectation is further justified by
the fact that UNSCOL indicated in the first JO that fi[t]he screening and evaluation of
applicants will be conducted on the basis of € the applicable internal legislations of

the United Nations including € guidelineso.

32.  The Respondent, however, contends that the Hiring Managerés Manual does not
apply to the present selection exercise because references are made therein to
ST/AI/2010/3. The Tribunal notes that the fact that such references to ST/A1/2010/3
are made in this Manual does not mean by itself that it is inapplicable in this case as it
is nowhere stated that its scope of applicability is limited to selection processes
governed by ST/AI/2010/3. Rather, from the Manualds stipulations it follows that it is

Page 7 of 13



Case No. UNDT/GVA/2019/024
Judgment No. UNDT/2020/207

intended to provide guidance to hiring managers regarding all job openings posted on
Inspira and not just those regulated by ST/AI/2010/3.

33. Inthe Hiring Managerds Manual, in sec. 6.10.6, it is stated that if fithe assessment
panel concludes that none of the applicants were found suitable for the position € [t]he
Hiring Manager will then submit to the Senior Recruiter a request to cancel the job
openingo. Nothing, however, is stipulated to the effect that this is the sole occasion at

which a hiring manager can cancel a job opening. The Tribunal also observes that the

Page 8 of 13






Case No. UNDT/GVA/2019/024
Judgment No. UNDT/2020/207

40. The Tribunal observes that the relevant statutory framework governing selection

processes contain no provisions regarding how to conduct a competency-based
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a title related to Human Resources is indicated among the three
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49. The Tribunal notes that the Respondent has submitted in evidence a fiUnited
Nations Comparative Analysis Reporto dated 19 December 2019 (fithe Reporto) in
which the interview performances of all the job candidates, who participated in the
competency-based interview, including the Applicant, are described and rated against

the competencies of professionalism, communication and client orientation.

50. Inthe Report, when assessing the Applicantds interview, no reference is made to
the Applicant being interrupted by any probing questions from the Human Resources
official. Instead, the examples provided by the Applicant are set out in much detail and
appropriately assessed against a set of indicators relevant to each of the competencies.
The conclusion was that it was found that the Applicant had successfully met the
requirements for the Post in all of the three listed competencies and therefore to be
placed on the relevant corresponding roster. From the Report further follows that some
other job candidateso interview performances were actually rated higher than that of
the Applicant, but like him they were also only rostered, because one candidate was
found to have exceeded the requirements in all the three competencies. When perusing
the summary of the job candidatesé answers, all the assessments seem appropriate in
the context.

51. The Tribunal further notes that the Applicant has not submitted that any of the
Human Resources officialos probing questions were based on bias, irrelevant
considerations, or matters that were unhelpful in assessing the Applicant to establish
the competencies of professionalism, communication and client orientation. If so,
under the consistent jurisprudence, it is for the Applicant to substantiate such allegation
(see, for instance, the Appeals Tribunal in Sanwidi, as quoted in the above, and also
Bofill 2013-UNAT-383, para. 26, and in line herewith regarding ulterior motives, Ross
2019-UNAT-944, para. 25 and Mahmoud 2019-UNAT-964, para. 30).

52. Based on the Report, and in the lack of further information and/or documentation
from the Applicant other than he felt that the questions from the Human Resources
official were interrupting, the Tribunal therefore finds that the Respondent has
appropriately demonstrated that even if the detected irregularity had not occurred, the
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Applicant would still not have had a foreseeable and significant chance for selection.

The Tribunal further finds that the Applicant has not been able to rebut this finding.

53. Consequently, as the application therefore fails, it is not necessary for the

Tribunal to review issue (d) regarding remedies.

Conclusion

54. The application is rejected.

(Signed)
Judge Francis Belle
Dated this 10" day of December 2020

Entered in the Register on this 10 day of December 2020
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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