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8.  On 9 March 2018, the Secretary-General submitted the 2018 UNAMA
updated proposed budget, which included the proposal to abolish the Rule of Law
Unit and its D-1 Chief position. In line with the budget proposal, the Special
Representative of the Secretary-General of UNAMA (ASRSG0) cancelled JO 74088
on 27 May 2018 and decided to proceed with a recruitment from roster for a position

tailored to the new rule of law mandate.
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no candidate had been appointed for JO 74088 and, therefore, the cancellation of
the job opening was a mere preliminary step in the recruitment exercise and did not

have direct legal consequences for the Applicant.

14. On the merits, the Respondent argues that the cancellation of JO 74088
followed the restructuring of the rule of law function in the mission with an

enhanced anti-corruption capacity.

15. The Respondent states that in the new structure, the Senior Judicial Affairs
Officer serves as head of the rule of law capacity instead of deputy head under the
former D-1 Chief, Rule of Law Unit, whose position was abolished. Therefore,
pursuant to art. 101.3 of the Charter of the United Nations, it was necessary for
UNAMA to align the terms of reference (AITORO) of the job opening to the new
mandate.

PUTR R ['Mf'r' 00 A

16. The Applicant contends that UNAMA informed him that the recruitment
process was on hold and only notified him of the cancellation on 8 March 2018.
The Applicant argues that the result of the delay was bias. He avers that UNAMA
purposefully protracted the selection process until the preferred candidate for the

new position got rostered in a separate recruitment process.

17. The Applicant argues that the candidate that was selected for JO 97210 was
assigned to draft an anti-corruption report for UNAMA on a temporary contract
under the direct supervision of the SRSG before JO 97210 was advertised. He
claims that at a party, the DSRSG Development publicly praised the report.

18. The Applicant further argues that JO 97210 was tailored to fit exactly the

profile of the candidate that was eventually selected.

19.
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Consideration

26. In cases as the current one (where the contested decision(s) is(are) related to
a recruitment and non-selection process) the scope of judicial review is
two-fold: the Tribunal assesses a) whether the recruitment procedure followed the

applicable rules and b) if the Applicant has been giver full and fair consideration.
27. Inthe case at hand, the Tribunal has identified the following legal issues:

a. If the decision to cancel JO 74088 is receivable and, if so, whether said

decision was lawful; and

b.  Whether the Applicantis non-selection for the new position advertised
under JO 97210 was a lawful exercise of administrative discretion and he was

given full and fair consideration.

28. However, before entering into the merits, the Tribunal has first to address the
issue of receivability of the first contested decision as raised by the Respondent in

his Reply.

Ce€ ﬂ L4y
29. In relation to the first decision, the Tribunal recalls that it relates to the
cancellation of the first job opening, namely JO 74088.

30. In his submissions, the Respondent clarified the reasons for the cancelation
of said JO. In fact, it appears that there was a first selected candidate who declined
the offer, then a second one who also declined it and, subsequently, on
6 March 2018, a new strategy for UNAMA was implemented. As a consequence,
there was a change in the TOR of UNAMAGs rule of law component and of the post

of Senior Rule of Law Officer.

31. According to the evidence on record, the SRSG decided to abolish a D-1
position (Chief, Rule of Law Unit) and merge its functions with a newly created

P-5 post with a new set of responsibilities related to anti-corruption.
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32. According to the Appeals Tribunalis deppremtmmtae—Kanyan o
2018-UNAT-818 (para. 14), when a selection process is cancelled, there is no

administrative decision to contest as it does not fulfil the requirements established
by the internal jurisprudence to be considered as such (see United Nations
Administrative Tribunal Judgment No. 1157, 4« wg . (2003)).

Ir

33. Moreover, in the case at hand, the Applicant cannot even claim that said
cancellation had an impact on his employment status or contractual rights as he was

not selected for said post.

34. The Tribunal finds that the cancellation of JO 74088 relates to specific
organizational needs which, in principle, fall out of the scope of its judicial review

and makes a challenge against such decision not receivable.

35. The Tribunal will now turn to the analysis of the second contested decision,

i.e., the Applicantds non selection for the P-5 post advertised after the cancellation
of JO 74088.

36. The Tribunal recalls that the cancellation of JO 74088 was justified by the
fact that a restructuring exercise was being implemented and new terms of reference

had to be issued in conformity to said restructuring and UNAMAGs mandate.

37. In his application, the Applicant argues that he had the skills for the job as he
had been acting as OiC from 8 March 2018 to 22 September 2018. He also claims
that the TOR of the post advertised under JO 97210 deviate from the previous ones
more than 30 per cent and that the selected candidate was the one the Chief of

Mission and Support preferred as she was previously acting as a Consultant.

38. After having carefully reviewed the documents on file, the Tribunal has not
identified any grounds to rescind the decision not to appoint the Applicant to the
P-5 position as he did not provide any evidence of procedural irregularities or bias

against him.
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