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Applicantclaimed thathe debthad been negotiated dowma much smaller amount
He questioned the remaining titles.

7. On 20 November 2017, the Tribunal issued Order No. 198 (NBI/20&Kinse

the Respondent’s responses to several questions and to provide supporting evidence
matters of contentiohe Respondent filed the response on 30 November 207 .
Applicant provided his commenten 7 December2017. On this occasion, eh

articulated additionatlaimsfalling under thegenerakategory ofinal entitlements.

8. On 25 February 2019, the Tribunal issued Order No. 024 (NBI1/2019) requiring
the partiesinter alia, to file amended pleadingetting out{a) which payments duet

the Applicant were effected and on what date and what delay, Wwaslgeing claimed;

(b) which claims remaied outstandingand €), among the latter, for which debts the
payments were withheld and on what ba3ise Tribunal requested the parties to
supply documentary evidence and indicate what facts in contention between them were
to be proven through hearing of evidence from persohs. parties filed the said
pleadings on 8 and 19 March 2029hearing was notequested.

9. Given the incompleteness of the Respondent’s submissions, the Tribunal
sought further clarificatiomn OrderNo. 058 (NBI/2019), whereby it inquired about
calculation of the Applicant’s final pay and the basis for withholding or dexhscti
from it. The Respondent filegtie requested submission on 24 May 2019, where it was
ascertained, among other, that no deductmnaccounbf indebtedneskhadyet been

made and t&t thewithholding on account of privatedal obligations was no longer
maintained. The Respondent also offeretie payment of the relocation gtan

repatriation travel and associated cost of excess bagfiagehwereproven.

10. The Applicant filed his comments a3l May 2019,where he maintaed
reservations as to the calation of the final salaryalbeit on a different ground than

before,and reiterated some of his previous claihs provided a proof of return travel,
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11. By Order No. 068 (NBI/2019)n response to th&pplicant’s reservationwith
respect to danger allowandbe Tribunal sought further explanation of the calculation
of the final salary, which the Respondent provided4@dune 2019.

12.  Further below the Tribunal will summarise facts and submissiopgrasent

to discrete segments: the separation entitlements, the withholding of payments and the
Applicant’s otherfinancial claims Facts described below, unless otherwise indicated,
are either undisputed or result unambiguously from the submitted dotzume

Il. Facts related toseparation

13. By letter dated9 March 2015the Applicantwas notified that his appointment
would not be renewed beyond 31 March 2@b8 received instructions for cheokt
These instructions informed, among other, that the Applicant would be required to
travel to Entebbe for three days amaacordingly,would be entitled to DSA for this

period?

14.  As part of the check
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upheld the decision néd renew the Applicant’s appointment

16. On 9 May 2015the MONUSCO Director of Mission Support (DMS) informed

the Applicantthatin light of theresult of the managemeetaluation the decision to
separate him would be effective immediately. He also informed the Apptltanin
accordance with staff rule 9.11(b), he would be paid for the additional days required to
complete his cheekut formalities and authorized travel to hlage of entitlement to

return travef

17.  On 12 May 2015, the Applicanivas medically evacuated to Entebbe, Uganda
underadmittedlydramatic circumstances the details of whdoh in contention between
the partied However, acording to an email dated 11 May 2015 friraMONUSCO
Kalemie Head of Office tohe MONJUSCO DMS, the Applicanhadinjured himself
moreover his behavioumecessitated his emergency medical evacuation to Enésbbe
he was deemed to beserious dangeo himself and to the people around him including
his wife and childref.

18. Following his release from thenteobe hospital on 18 May 2015, the Applicant
undertooko completéhis check out in Entebb&he checlout form demonstrates that
most of the sections cleared him durthg periodfrom 27 May to 7 June2015and
one section, personnel, on 25 June 2DEMail exchangesubmitted by the Applicant
demonstrate that the Applicant’s attendance recordilgdsalready on 13 May 2015
when the Applicant was still in the hospit@he questionhowever surfacedagain in
June andemained unresolvetll September2015 while the Applicanteach time
requestedhat the attendance records be printedt and signed agaiby the person

5 Application— Annex 3 at page 53.

® Application— Annex 3 at pag60. The Respondent laterformed the Tribunahatthere was no legal
authority for the DMS’ assertion that the Applicant would be paid for “additional days” required to
complete checkout formalities but that that this should be understood to the effect that theseparat
date would take into account arjpel necessary to complete the checkout.

" Application—Annex 3 at page 8para. 4 of the Applicant’'s comments on the Respondent’s submission
pursuant to Order No. 198 (NBI/2017) and Amended application dated 8 March 2019 at para. 2;

of the chronology of the Applicant’s casattachment 2 of the MER

8 lbid., at page 61.

9 Application— Annex 3 at page®
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22.  During the case management discussion of 13 December 2016, the Applicant
informed the Tribunal that, i@ctober 2015he received a payment of USD2,460r

which no explanation was ever profferedespite his queries Counsel for the
Respondent informed the Tribunal that the Respondent was not aware of the reason for
such paymentThis position remained unchanged and no explanation has been
furnished about the title for such a payment until the closure of the proceedings.

23 On 24 December 2015, the Applicant’s Counsel addressed a letter to the Under
Secretay-Generalor Field Syport(USG/DFS bringing the Applicant’predicament
to his attention.
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this payment was described as “Net Salary Apportionment” and is broken down
including: (a) repatriabn grant in the amount USD2(53.98; (b) annual
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payment of danger pay for April and May 2015 has been incltided.

30. The Organization’s der
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his request for confirmatioof thecompleeness of the processhis emaito the CIG
handleron 25 June 2015

33 Instead of remaining at the CICO office, his check file was taken to Goma
by his initial CICO handler. She then went on leave without completing the process
including deciding on his repatriation and entitlements. Tdhiked to the unnecessary

delays.

34. It is clear thabnce he was removed from the DRC, the Administration had little
interest or incentive in assisting hitt was not until he filed his appeal and had

Counsel address the matter to Headquartersttian occurred.

35. Regarding lhe Respondei#t claim that there was a delay in receiving proof of
relocationfor the purpose of repatriation graas late as 3 December 2Q1the
Applicant posethat itis dubious since on request from HR Entebbe in August 2015,
he had forwarded aotarized proof of relocation and had sent both the proof and his
United Nations LaissePasser YUNLP) in a sealed envelope in August 2015 via the
same MONUSCO mail/pouch systemhWit took four months to document receipt is
inexplicable?® The Applicant submits an email dated 11 August 2015 from a
MONUSCO HR Assistant reminding him to send his proof of relocation and his UNLP

asevidencehat he submitted the said documents

36. The separation documents needed to process his pension were received at the

Pension Fund on 5 February 2016, over eight months after his separation from service.
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flight from Entebbe, Uganda to Monrovia, Liberia on 19 May 2918.
The Respondent’s case

38.  The application, insofar as it relates to the payment of the Applicant’s
repatriation granard final pay, is moot as these have now been paid. Consequently,
there is no longer aadministrative decision that is allegedly in rmompliance with

his terms ofappointment or the contract of employment as stipulateatto@.1(a) of

the Dispute Tribual's Statute.The Applicant has now been providedth the relief
thathe soughtThe final payunderwent a final auditt is likely that the Applicant’s
latest salaries had bewsithheld prior to his evacuatipmhich is a standard procedure
on separation. This said, thieal salaryhad been calculatedithout any deductions

for debts.A position “salary adjustment” in the payslip denotes masegitedto the

Applicant, and not deducted from him.

39. The Appli
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jurisdiction to hear this aspect of thgplication.

41. In the alternative, the Respondent submitghe meritghat he Applicant has
provided no authority for the proposition that he is entitledetmeive DSA for the
period after his separation from servitkderstaff rule 7.10, DSA is paid to serving
staff members. The Applicant ceased toabstaff member on 13 May 2015. The
Applicant is therefore not entitled to payment of DSAtfee eight months helaims

to havespent in Uganda following his separation from service.

42. Upon his separation from service, the Applicant was entitled tpayiment of
repatriation grant undesgtaff rule 3.19, removal costs or relocation grant under
ST/AI/2015/1(Excess baggage, shipments and insuleante repatriation travel under
staff rule 7.1(a)(iv). The repatriation grant was paid to the Applicantl® February

2016 rendering the applicationaut in this respect

43. Inrelation to the noipayment of his relocation grant or repatriation travel, the
initial position of the Respondent was timat final administrative decision daeen
takenregarding his relocation grant or repatriation traaslthese payments wéieng
withheld The Respondent changed his position on 24 May 20lihe effecthat the
claim could be satisfied, however, the Respondent could not ladaten through
which the clainfor relocation granivould have beeraisal. The Respondent currently
concedes to pay both the relocation grém repatriation travetost and the excess
baggagethe lattettwo upon a proof that such cdstd indeed beencurredwithin the
timeline stipulated by the staff rules.

44.  The Applicant is responsible for the delays in processing his separation

entitlements.

45.  The standard processing time for separation payments is between six and eight
weeksand, o average, cheetut should be completed within one to three working
days.The Applicant’scheckout process was initiated on 27 March 2@if5was put

on hold pending the Applicant’s request for management evalwatiba decisin not
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stabilization period. Accordingly, there were limited or no transactions executed in
Umojaor the previous system, IMIS.

49. PAswere raised by the RSCE on 11 M2315 and sent to the Field Personnel
Division (FPD) of the Department of Field Support (DFS) for final audit and approval.
RSCE did not have delegated authority to approve PAs. FPD gave approval on 7
August 2015. Corrections were made 20 January 201@®tcorrect the Applicant’s

end of service date.

50.
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53.  The Applicant is not entitled to termination indemnity because his appointment

was not terminated.

IV. Facts related to withholding of payments

54.  On 5 June 2014, the Chief, Conduct and Discipline, MONUSCO wrote to the
Applicant to notify him of an outstanding private legal obligagod queried again on

20 January 2019 he matter concerned a judgment issued by the Tribunal in Kalemie
in the Appicant’s absence, whereby the Applicant had been obliged to pdyidiédie

N. USD51,000. The judgment hdskcome executabées to the sum of USDZ100and

the bailiff of the Tribunalhad addressed MONUSCO with a request to seize the

Applicant’sremuneratiorf®

55. On 28 May 2015the Appliant authorised a deductiomim his final payments
the amount ofUSD6,800 owed to Ms. Francin®lK.*® This authorisation was
subsequentlyithdrawn bymemoranda from thApplicantdated December 2017 and
January2018, addressed to the Tribunal and to the Fin&sm#ion
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The Respondent’s case

57. In 2017, the Respondent maintained thia¢ tOrganizationvould withhold the
remuneration owed for 188 May 2015 anthe Applicant'srelocation granand travel

to satisfy his outstanding debts tthe Organization and private legal obligations in
accordance with section 6 of ST/AI/2000/Specifically:
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had not been authorised in accordance with staff rulg§(iis.

60. Only the debt to the Organizatioadmitted by the Applicantis currently
maintained It has not howeverpbeen deducted from the Applicant’s emoluments.

The Applicant’s case

61  TheApplicant submits that t
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V. Applicant’s other claims againstthe Organization
Applicant’s case

66. The Applicant alleges thatehhad lost USD21,000 in personal effects during
the medical evacuatiokvhile he was in the custody of MONUSCO officials, his office
premises were broken into ahté safety deposit box with USD21,000 in cash was
taken. This amount had been intended to meet his outstanding obligations prior to
leaving the mission. The Organization’s responsibility is entailed for this amount.

67.  TheApplicant avers that th@rganiation owes him USD5,600 reimbursement
for his residential security guardehe claim was the subject of his request for payment
of all his final entitlementsln the Applicant’'ssubmissionof 17 February2017, he
annexedthe proof of paymentor the periodfrom November 2014 till May 2015
togethemwith hisgenericrequesfor reimbursemenform, received ly the MONUSCO
Security Sectioon 24December 2014vhichannotategt the bottom
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wasincurred throughouheoverallperiodfrom March 2014 to May 201%\ny further
reimbursement must be predicated on the Applicant’s providing proof of payment.

69.  The Organization does notve the Applicant USD21,000 for destruction and
theft of his private property. The Applicant has not provided any evidence that he has
made a claim under ST/AI/149/Rev.4 (Compensation for loss of or damage to personal
effects attributable to service). Arlgss or damage to his property has not been
established, and any such claim is not properly before the Dispute Tribunal.

VI. Remedies
The Applicant’s case

70. By way of summary, the Applicant submits that the following entitlements have
still not beeraddressed:

a. Unpaid Repatriation travel expenses.

I. Repatriation travel USD1,645.

il. Excess baggageUSD500.

iii. Unaccompanied shipment of personal effedtsSD 10,000.
b. Reimbursement of claim for residential security cestsSD5,600.
C. Recovery for damage and loss of personal proped$$D21,000.

d. Balance of unpaid final remuneratietnknown and to be determined

by the Respondent.
e. Outstanding certificate of service.

71 The Applicant further submits claims in connection witle tlegregious
mishandling of his medical evacuation to Uganda and failure to regularize his

separation from service in a timely manner:
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a. Damages in connection with forced transport to Uganda andr&hs
separation awaiting repatriation including subsisee while stranded in
Uganda awaiting processirgJSD150,000.

b. Legal and other costs due to abuse of proe&$SD100,000.

C. Compensation for the delay in paying all the abewae year’s net base
salary.
d. Compensation for moral damages includingltie (Post Traumatic

Stress Disorder two yeas’ net base salary.

72.  The Applicant confirms receipt of a lump sum payment of USD41,231.52 in
2016 representing his repatriation grant and final pay but he was not provided with a
breakdown in calculatiorthat could be verified. His pension has also been processed

after delays of over a year.
73. The Applicant acknowledges indebtedness of USD8,216 to the Organization.
Respondent’s case

74.  Article 10.5(b) of the Dispute Tribunal's Statyteovides thattcompensation
for harm may only be awarded where suppottgdevidence. The onus is dhe
applicant to substantiate the pecuniary and/orpenuniarydamage that he claims to
have sufferedbecause othe Administration violating his rightShe Applicanthas
failed to provide any evidence beyond that he has sufferedesnuniary loss.

75. Even if the Dispute Tribunal finds that there has beemdamental breach of
the Applicant’s rightsmoralharm cannot be presumethe Applicant musprovide
evidenceof harm.In the absence of any such evidence, no compensaiauid be

awarded.
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VIl. Considerations
Receivability

76.  The Tribunal agrees with the Respondent tihatapplication is moot regarding
the repatriation grantAs concerns other “separation entitlementsicompassed by
the payslip from February 201@he Tribunaldoes not findthe application moot
regardingthe Applicant’s final pay. In this respecthe Applicant signalled in the
application that he does notderstandthe payslip Indeed the payslip isnot clear
(including that it read that the salamasfor October 2015, i.e., after the Applicant’s

separation),

Page21of 32



Case Na.UNDT/NBI/2016024
JudgmeniNo.: UNDT/2019/112

cannot, therefore, be encompasbkgdefaultby the notion of “separation payments”.

79. For similar reasons the Tribunal finds the application to be irreceivable
regarding the claim for reimbursementtio¢ cost ofecurity servicekom November

2014 till May 2015 This claim does not expssly form part of the application
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81. Asconcerns the Applicant’s claifor remuneration, including the DSA, for the
time spent inEntebbe following his evacuation, thEribunal notes confusion
occasionedy the message which informed that the decision to separate the Applicant
would be effective immediately, however, he would be paid for the additional days
required to complete hisheckout formalities.The two propositions included in the
message can only be reconciled if interpreted that the date of the Applicant’s separation
would be fixedso as to include the days required to cheagk This interpretation

would be als@onsistetwith the instruction that the Applicant had received eardisr

well aswith the gist of ST/AI/155/Rev.2 (Personnel payroll clearance actwmyh

clearly indicates that separation formalities are a process to be undertaken by staff
members, and noobfmer staff membersvho have already separatedlearly, te
Applicant could not be “paidithoutremainingastaff member. Accordinglyhe date

of separationshould include the minimum time required of the staff member to
personally attend the relevant offices.

82. This had not happened in the Applicant’s case, \ih matter apparently
havingbeen complicatetly his medicalevacuationand the Respondent warthking
instead a rather grotesque effort to check the Applicant out of histsckWhereas
before the Tribunatihe Respondent admitted thite Applicant wa®wed salary for
the period ofis hospitalization 1318 May 2015, which is appropriatehe Tribunal
moreoverfinds thatthe Respondent also owes the Applicant remuneration for the
minimum time required to complete his chemlt. In accordance with the instruction
that the Applicant received beforehaadd consistent with the Respondepisition
before the Tribunads to how much time is needeidwould mean three days for which
the Respondent owes tkalary and the DSA for Entehbiee., 1921 May 2016 (all
being working days)The Applicant did not show that any additional time wddse
beenpracticallynecessary; the recqrdn the other harig] shows that indeed hkad
completed most of hisheckout errands during the periaaf three days at the end of
May 2015.

50 Reply, annex 4.
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83. The claim forcosts of his stayn Entebbe forany period exceeding the days
necessary for cheetut is unfoundedeven accepting the Applicant’s contention that
he had not received the Ma@15email requesting his decision abohe return travel,
the Applicant,havingreceiveddetailed beckout ingruction and a similar enquiry
earlierin March, was put on notice of theavel issue as such. Moreover, having
corresponded andadmittedly visited RSCE offices repeatedlyhe had enough
opportunityto addresshe return travelentitlementor, more geerally, issues related
to his allegd “being stranded”. In his June 2015 emaihere he inquires about
whether he had completed all the necessary formatitiegpplicantdoes not mention
either the return travel or apredicamenbccasioned by atay in EntebbeNeither
doesthe issuarisein thelater October and November emedlrrespondencedm the
Applicant. The Applicanf moreoveroffered no explanation why, givehe alleged
expense entailethe hadratherstayedin Entebbdor a protracted periodf timeinstead
of flying home which he could have done at the expensapptoximatelyUSD600-
700. As such,it is apparent thaif indeed the Aplicanthad extended histayed in
Entebbdor several months or, as per the latest
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(seealso para 94 and 95below).

86.  With respect tdhe claim for excess baggageaccording to staff rule 7.1%e
cost ofexcess baggage subject to reimbursemento date, theApplicant has not

submitted proof of having borne such an expense.
Responsibility for delays in processing entitlements

87. The Tribunal takeas a premise th#ite standar@rocessing time for separation
payments igrom eightto twelveweeks from the receipt of all completed foromgil

the final pay?! It recalls thathe process commenced already in March 201%g ke
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foreseen and avoided and the burden of sthta some extentbeshared between the
Organization andhe individual staff members. Whilé would be unacceptable to
sweepingly excusthe suspendingf paymentof entitlementdor the whole period of
Umojaimplemenation somedelay especially ineffecting off-cycle paynents,may
have beemevitable andvould need tde absorbed by the individuals concerrguke
Tribunalwould be reluctant not to justifynaadditional beyondthe strict black-out or
freezeperiods delay, if such argument wengrima facie made by the Respondanion
concrete factsThis, howeverhas not been donBleither was the onset of Umagaer
indicated as reasdar delayingthe payments in the correspondence that the Applicant
exchanged with the Respondent in October and November 2015.

92. The above remarks arbpwever,of a limited import for the issuat hand
Given the responsibility of the Respondeior the factthat the calculation of the
Applicant’s final pay had not been concluded before the launch of Umoja i mid
October the Respondens responsible for the entire period of deldye Respondent
was thus in arreafsom the end of September 20a6til 15 February 2016he date

of effecting the final payor most of its components

93. The Tribunal on the other handijnds no undue delay in processing the
repatriation grant. It is recalled thaccording tostaff rule 3.1, to be eligible for a
repatriation grant, a staff membwsad tomeet the conditionset forth in both annex IV

and saff rule 3.1. Thus, a failure to meet the requirements precludes the staff member
from being eligible for a repatriation graithe Applicantdid notdemonstrge in any

way that hehadsubmitted a prof of relocation prior to Decemb@015 specifically,

as it is alleged,that he did itsometimeafter the reminder email of Augusthe
Applicant’s mere assertion does not suffice.

94. Likewise, the Tribunal finds no grounds to attribute to the Respondent
responsibilityin not effecting the return traventitlement The Tribunal agrees that a
return travel cannot be arranged without the cooperation from the staff méinaaer

be reaspably expected of a staff member to trigger the proeessto supply the

necessarynformation specifically the destination and date of the trawdhile the
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Respondent had asked the Applicant about his preference with respect to his return
travel in Mach 2015and May 2015gven if indeed the Applicant wouldave not
receivel the May emailthere wasio reasoron the part of the Responddatrush the
process without the impulse from the Applicant, considering Hwaording to staff

rule 7.3c), entitlement to return travel wouftbt ceaseuntil two years of the date of
separation. Notably, notwithstanding that the Applicantmaintained email
communicatiorwith the Respondent through November 2018aan for return travel

was notarticulatedbefore the filing of thememorandunto the USG/FSDof 24
December 2015vherethe Applicant was represented by counbeFebruary 208,

the Respondent once again asked the Applicant whether he wished his ticket issued.
The management evaluatioaiteratel on 27 April 2016 thain orderto pay the

repatriation travel éiling of documents was requiredhe Applicant did not act upon
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deductions andwithholding that my be levied uponthem by way of discrete
administrative decisions tak@ursuant tapplicableprocedurs.

Damages

97. The claim for damagemquallinguSD150,000 fof'subsistence while stranded
in Uganda awaiting processing' rejected foreasons stated in pa&8 above.

98.  While the A
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Tribunal recallsthe AppealsTribunal holding inKallon that for a breach or
infringement to give rise to moral damages, especially in a contractual setting, where
normally a pecuniary satisfaction for a patrimonial injury is regarded as sufficient to
compensate a complainant for actual loss as well as the vexatioooorvémience
caused by the breach, then, either the contract or the infringing conduct must be
attended by peculiar features, or must occur in a context of peculiar circumsfances.
In the present casbere ar@aumerous irregularities in the processinghef Applicant’s
entitlements (misplacement of personnel attendance records, inability to “locate” the
form where the Applicant chose his relocation grant, inability to account for the
payment effected in October 2015, confusion about withholding of paynéms

could amount to “peculiar circumstance$he Tribunal is mindful, however, that the
Appeals Tribunatuledthat for the proof of a moral damage applicant’sestimony

alone does not suffice and corroborating evidence is necé8darthis regad, the
Tribunal, is not satisfied that tmeedicalcertificate supplied by the Applicant with his
MER®’ proves moraldamagein causal relation with the impugned decisiofhe
Tribunal considers that@elayin paymentas suchalbeit annoying and unjustifiet,
unlikely to lead to a postraumatic stress disordefhe certificate produced by the
Applicantdoes notonnecthe diagnosisvith delay in paymentsather, it refers to the
history ofinjury to a forearm, intoxicati
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(Signed)
Judge Agnieszka Klonowieckdilart

Dated thisL9" day ofJune2019

Entered in the Register on this"18ay ofJune2019

(Signed)

Abena KwakyeBerko, Registrar, Nairobi
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