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Introduction 

1. By application filed on 16 January 2016, the Applicant, a now retired staff 

member of the United Nations High Commissioner for Refugees (“UNHCR”), 

contests the decision of the High Commissioner, notified on 16 November 2015, 

not to promote him from the P-4 to the P-5 level during the 2014 Promotions 

Session. 

2. 
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same level. The Applicant was later reassigned in July 1999 to Pretoria, South 

Africa as a Regional Durable Solutions Officer, remaining at the P-3 level. In 

January 2000, the Applicant received an indefinite appointment. From July 2000 to 
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7. By memorandum dated 13 November 2015, but distributed on 

16 November 2015, the High Commissioner advised of the names of those 

promoted to the P-5 level. The Applicant was not promoted. 

8. The Applicant requested some clarification concerning a number of matters, 

following which he submitted a recourse application on 23 December 2015. The 

Applicant was advised on 22 July 2016 that he was not successful in his recourse 

application. 

9. On 19 September 2016, the Applicant requested management evaluation of 

the decision not to promote him to the P-5 level, to which he received a response 

on 6 December 2016. This letter, filed as Annex 9 to the application, was initially 

excluded from the case file by Order No. 12 (GVA/2017) of 17 January 2017, as it 

contained an offer of settlement that shall be kept confidential. However, upon 

review of the whole case file and further consideration, the Tribunal has decided to 

include it in the file, given that it is the only response that the Applicant received to 

his request for management evaluation and that appl
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v. Financial compensation for material damages taking into 

consideration h5 r]TJUvH-iHhé51rywéi-Hhw5 r]nM 
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UNDT/2016/056, where the Tribunal set an alternative amount to rescission 

at CHF6,000 given the extreme difficulties in ascertaining the chances of 

promotion; 

e. The Respondent acknowledged that the discontinuation of personal 

promotions and their replacement by a rank-in-post system may affect the 

quantum of compensation in lieu of rescission in the present case, as the 

Applicant has retired and was thus unable to compete for higher level 

positions under the new system. This should be balanced against the fact that 

the Applicant had never been selected for a P-5 position. The case of 

Mebtouche
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 (a) Rescission of the contested administrative decision 

or specific performance, provided that, where the contested 

administrative decision concerns appointment, promotion or 

termination, the Dispute Tribunal shall also set an amount of 

compensation that the respondent may elect to pay as an alternative 

to the rescission of the contested administrative decision or specific 

performance ordered, subject to subparagraph (b) of the present 

paragraph; 

 (b) Compensation for harm, supported by evidence, 
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a trial court to set damages for loss of chance of promotion and that each case must 

turn on its facts” (see Sprauten 2012-UNAT-219, para. 22; Niedermayr 

2015-UNAT-603). 

19. The Applicant requested in his application compensation equivalent to the 

difference in his salary at the last month prior to his retirement and that which he 

would have received had he been promoted, for a period of two years. According 

to the Respondent, this would amount to USD7,774. The Applicant also stated in 

his testimony that the contested decision impacted on his pension, although he is 

not in a position to calculate the actual impact. Counsel for the Respondent similarly 

acknowledged that assessing the impact of the loss of an opportunity for promotion 

on the Applicant’s pension would require complex actuarial calculations and stated 

that it was prepared to pay compensation in the amount of three months’ net base 

salary, based on the Appeals Tribunal’s jurisprudence in Mebtouche, even if this is 

more than what is asked by the Applicant. 

20. The Tribunal stresses that setting the amount of compensation in lieu under 

sec. 10.5(a) of its Statute is different from calculating material damages under 

sec. 10.5(b). The Tribunal is mandated by its Statute to set an amount of 

compensation that the Respondent may elect to pay in lieu of rescinding the 

decision when the latter concerns, inter alia, a promotion. Even if the Applicant did 

not ask for any compensation in lieu under sec. 10.5(a), the Tribunal must set one. 

The Tribunal is therefore of the view that it is not bound by the request made by the 

Applicant and may award more, unlike compensation for harm under sec. 10.5(b). 

The concession made by Counsel for the Respondent in this case to pay more than 

what is actually requested by the Applicant under this heading of remedy also 

warrants consideration and further justifies the Tribunal not to limit itself to the 

Applicant’s claim. 

21. The Tribunal also recalls that compensation in lieu seeks to compensate staff 

members for the fact that the Organization will not rescind, or in this case, cannot 

practically rescind a decision taken in violation of their terms and conditions of 

employment, as would otherwise be the case. It does not seek to compensate a 

specific harm which must be supported by evidence. In this respect, the difference 
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of salary between the level of the Applicant at the time of his retirement and the one 

he may have obtained had he been promoted is relevant in calculating the quantum 

but not determinative. Indeed, the quantum of the compensation in lieu in 

Rodriguez-Viquez was established based on compensation awarded in similar cases 

by the Appeals Tribunal and the Dispute Tribunal, and not by a mere calculation of 

the difference of salary. It is further noted that all staff members who challenged 

the decision not to promote them during the 2013 Promotions Session, including 

the Applicant, were awarded CHF6,000 as compensatio
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13. The Tribunal therefore allows the appeal in part, sets aside 

the UNDT’s order for payment of 9,000 Swiss francs in lieu of 

rescission of the contested decision and orders that Mebtouche be 

paid the equivalent of 3 months net base salary at the time of his 

retirement. 

24. The Tribunal, taking all of the circumstances into consideration, sets the 

payment of compensation in lieu of rescission at three months’ net base salary at 
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a D-1 colleague that he went to the Tribunal and did not get promoted” but got 

money. He did not take the compensation as this is not why he started this process, 

which had drained him to a point where he wonders why he was doing it. 

Ultimately, it was for the recognition of his work, which he still did not get. He 

concluded his submissions by saying: 

At the end of this process, from the promotion sessions, appeal, 

Tribunal decision, and remedial actions, I leave with a feeling that 

the Organization for which I dedicated 23 years of life does not see 

me as human being. I am not recognized as a colleague to whom 
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35. The Applicant also seeks punitive damages. Article 10.7 of the Tribunal’s 

Statute expressly prevents such damages being awarded, stating that “[t]he Dispute 

Tribunal shall not award exemplary or punitive damages.” This claim must 

therefore be rejected. 

Conclusion 

36. In view of the foregoing, the Tribunal orders: 

a. The contested decision denying the Applicant a promotion to the P-5 

level is hereby rescinded; 

b. Should the Respondent elect to pay financial compensation instead of 

effectively rescinding the decision, he shall pay the Applicant an amount 

equivalent to three months’ net base salary, being the gross salary less staff 

assessment, at the time of the Applicant’s retirement; 

c. The aforementioned compensation in lieu of rescission shall bear 

interest at the United States prime rate with effect from the date this Judgment 

becomes executable until payment of said compensation. An additional five 

per cent shall be applied to the United States prime rate 60 days from the date 

this Judgment becomes executable;  

d. Paragraphs 32 and 33 hereof shall be redacted in the public version of 

this judgment so as not to disclose details of the 
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(Signed) 

Judge Rowan Downing 

Dated this 28th day of February 2019 

Entered in the Register on this 28th day of February 2019 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


