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Case No. UNDT/NBI/204/056
JudgmeniNo.: UNDT/2016072

8. On the evening of 15 June 2015, the Parties filed a motion requesting that the
deadline be extended up to Friday, 19 June 2015.

9. On 17 June 2015, the Tribunal issued Order N&/ @09B1/2015) grantingthe
motion, and extended the deadline as requested by the Parties.

10. The Parties filed a joint statement of facts on 20 June 20hB. Applicant
submitted that the matter could be decidedtlmn papers without an oral hearing
because thdegal issuesarising for determinatiorare technical. The Respondent
sought anoral hearingin orderto proffer a witness from th®©ffice of Human
Resources Managemegi@HRM) to offer testimony regarding thationale and basis

for the policy regarding payment of the relocation grant and the application of the
policy in this case.

11.
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15. The Applicant was requested to contact the Movement Control Section
(MOVCON) in order to make all the necessary arrangements, including the shipment
of all his personal effectap to a maximum of 100@ilograms
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United Natons expense to a duty station for an assignhmma change of official
duty station. The reassignment memo also confirms thatlB& portion will be at
the destination duty station rate

23.  “Duty station” is uniformly considered to be a city, not a doyma province,
area or a Mission. This is apparent frtme International Civil Service Commission
(1ICSQ Hardship Qassificatiof, OHRM'’s list of nonfamily duty stationsas at 1
January 2014the list of the largest duty stations that the Secre&mmeral has
reported to the General Assemfblthe categorisationby the Lhited Nations
Department of Safety and Securiéynd the Applicant’s letters of appointment and

personnel action forms

24.  Pursuant tesection11.1 of ST/AI/2006/5, a staff membavho is digible may
opt for a lumpsum paymentn lieu of the entitlement to shippingNo discretion is
conferred upon the Administration to take a decision in specd&es.There is
nothing in ST/AI/2006/5 that could be plausibly read as creating an exception f
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new assignment. Since staff members do not incur transportation costshelien
move intramission, there is no basis for payment of a lump sonlieu of

reimbursement of transportation costs.

27. The mission offered the Applicant the opportunity to transport his personal
effects at no cost to him byrited Nations Transport toEntebbe He declined the
offer. He cannot claim a relocation grantlieu of reimbursement of costs when he
did not have to incur any costs. At all times, MONUSCO undertook to transport the

Applicant’s personal effects to his new duty station.

28.  ST/AI/2006/5 implements staff rule 7.15. Section 11 of ST/AlI/2006/5
providesstaff members with the right to opt between their right to reimbursement of
costs undestaff rule 7.15(d) and a lump sum lieu of reimbursement of the actual

costs incurred.

29. The relocatio grant option is a lump sum paymemtlieu of the entitlement
to reimbursement for costs incurred ie tthipment of personal effecWhere a staff
member opts for payment of a lurspm relocation grant, the staff member waives

his/her normal entitlemen
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The RLG [Relocation Grant] option does not apply to movements
within countries. In these cases, staff members retain their rights to
unaccompaniedhipments

32. The OHRM Guidelinesacknowledgehat ina field operationmission staff

may frequently be reassigned between duty stations within the mission area by the
Chief/Director of Mission Support due to operational needs. For moves between

mission duy stations, the mission itself arranges the shipment of the staff member’s

personal effects from the previous duty station to the new duty statieoffodbarge

using Lhited Nationsair transportation and/@ United Nationsvehicle.

33. The relocation granbption is not applicable where there is no prospect of the
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shipment of personal effecfor withinmission transfers, even if the withmission

transfer is to a different country within the mission area.

37. The Applicants argument thatthe Guidelines and the FPD Guidance
unlawfully supplement the policy regarding relocation grant arttidetermination
of how it is to be implementeahs
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(a) A change of official duty station shallkea place when a staff
member isassigned from one duty station to another for aopleri
exceeding six months or when staff member is transferred for an
indefinite period.

(b) A change of offiial duty station shall t@ place when a staff
member isassigned from a duty station to a United ibla$ field
mission for a perioéxceeding three months

41. The Applicant was being assign&dm Bunia in the Democratic Republic of
the Congo to EntebbdJganda,both duty stations beingvithin the MONUSCO
mission areaSince both duty stations are in MONUSC€&nN that assignment be
interpreted to mean that the Applicant was not entitlediaong-sumrelocation grant
on ground, as theRespondeninformed tle Applicant onl7 May 2014 that his

reassignment “was in the same mission

42.  Mission area was not defined in ST/AI/2006/5. Howetlee ICSCHardship
Classificatior! gives a list of duty stations located in a country,aod the DRC
which is within MONUSCO, Bunia isclassified asa separate duty station. It is not
DRC that is classified as one duty station Buhia Additionally, the report of the
SecretaryGeneral to the General Assemlaligo refers toEntebbe as a separate duty
station within MONUSCGE.

43.  The Tribunalfinds that the ICSC'’s list and classification of duty stations has
informed, and formed the basis of, the Secre@Geyneral and OHRM'’s own lists and
reports.DRC is clearly the Mission Area, within which Kinshasa and Goma exists as
distinct duty stations.

44. At the time when the Applicant was informed he was being assigned to
Entebbefrom Buniathe relevant applicable law was ST/AI/2008/5

45.  Section 11.Dbf ST/AI/2006/5providedthat:

° |CSCICIRC/HC, January (2014
10 A/68/256, 30 August 2013
11
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On travel on appointment or assignment for one year or lpnger
transfer or separation from service of a staff member appointed for one
year or longer, internationally recruited staff members entitled to
unaccompanied shipment under staff rules 10{<pdff rule 7.15),
207.20(cancelledl or 307.6, as detailed aboveay opt for a lump

sum payment in lieu of the entitlement. This lusym option shall be
known as a “relocation grant”

46. The wording ofsection 11.1 above is clear. The option or discretion of the
choice of opting for a relocation graméstsin the staff memberand not with the
Respondent

47. The Respondent has referred in Reply to the application ofstaff rule
7.15(d) and section 11.1 of ST/AI/2006/5 to intngssion transfers, as detailed in
paragraph 5 of the Guidelinesd as confirmed in two communations from the
Administration to theMissions (FPD guidance).

48. The Respondent also submitted that Bk, January 2007, the Personnel
Management Support Service (now FPD) provided additional guidance on applying
the relocation grant option in the contedt peacekeeping operations and special
political missions where it clarified that the relocation option is not applicable to
movements within the same country or for withimssion transfers and that, in these

cases, staff members retain their right toaaoanpanied shipment of personal effects.

49. Reference was also made tdaa of 24 June 200%om FPD that provided
guidance on the movement of staff within a +iamily missionas ofl July 2009

and reiterated that staff members transferred within a miss® entitled to shipment

of their personal effects from the previoogssion duty station to the new duty
station, to be arranged by the mission, and that there was no option for payment of
relocation grant in lieu of shipment of personal effects fohinitnission transfers,

even if the withinmission transfer is to a different country within the mission.area

50. It is perfectly permissible for thRespondento issue Guidelinesr manuals
that may explain the implementation of a Staff Ralean Administative Issuance.
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But these Guidelines cannot replace the clear provisions of an Administrative

Issuancer Staff Rule.

51. This principle has been discusseand applied both by the Dispute and
Appeals Tribunals

Pagellof 12



Case No. UNDT/NBI/204/056
JudgmeniNo.: UNDT/2016072

given the principle of legislative hierarchy as held JudgeEbrahimCarstens in

Villamoran

At the bp of the hierarchy of the Orgaation’s internalegislation is
the Charter of theUnited Nations, fdowed by resolutionsof the
General Assembly, stafegulations,staff rules, Secretar§generals
bulletins, a&d administrative instructions (see Hastings
UNDT/2009/030, affirmed inHastings 2011-UNAT-109; Amar
UNDT/2011/040). Information circulars, ofeicguidelines, manuals,
and memorandare at the ver bottom of this hierarchy andck the
legd authority vested in properlypromulgated administrative
issuances.

57.  The Tribunal concludes therefore that it was not lawful for the Administration
to substitué ST/AI/2006/5with its own Guidelinesso as to deprive the Applicant of
his right to opt fotherelocation grant.

58.  The circumstances surrounding this Application, however, fall squarely within
the ambit of ST/AI20065; which affords the Applicant witthe right to a relocation
grant.

Conclusion

59. The Tribunal orders rescission of tingpugneddecision

(Signed)
JudgeVinod Boolell
Dated thist3" day ofJune2016
Entered in the Register ¢his 13" day ofJune2016

(Signed)

Abena KwakyeBerko, Registrar Nairobi
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