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Introduction

1. The Applicant appeals against thectsion not to renew his fixed-term
appointment as the Executive SecngtaConvention on Biological Diversity
(“CBD”) beyond 31 December 2005. The Applicant contends that the decision not to
renew his appointment beyond 31 Decen#f)5 was in breach of administrative
arrangements between the Secretariat of the CBD and the United Nations
Environment Programme (“UNEP”), which guides administrative support to the
Secretariat of the CBD. The Applicant subntitat he had a legitimate expectancy of
renewal and that the decision was mated by prejudice and extraneous
considerations. The Applicant also sutsrthat the decision was based on advice
given by the Executive Director, UNEP, whiavas in retaliation for Applicant’s
concerns with regard to inadequate support provide by UNEP and the United Nations
Office at Nairobi (“UNON”) to the Secretat of the CBD. The Applicant seeks
equitable relief and monetary compensation.

2. The Respondent denies all allegations of unfairness and procedural
impropriety and asserts that the decision was in compliance with the appropriate
administrative arrangements and that t#pplicant did not have a legitimate
expectancy of renewaf his contract.

Employment background

3. The Applicant joined UNEP in 1983 ars#rved on a series of fixed-term
appointments until July 1991, when he was given a probationary appointment and
subsequently promoted to the D-1 levelGsordinator for Biabgical Diversity and
Biotechnology. In April 1992, the Apgmant's probationary appointment was
converted to a permanent appointmeint. September 1999, the Applicant was
appointed as Executive Secretary, CBDthatD-2 level. In December 2000, his post
was upgraded to the level of Assistant $&y-General. The Applicant received a
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further two-year fixed-term appointmenttae level of AssistanSecretary-General,
with effect from July 2002.

4, The fixed-term appointment was sugsently extended for one year, until

30 June 2005. According to the plwant, at the end of this term he expected an
extension of two years to 30 June 2007. However, he was given an extension of six
months, to 31 December 2005, following which he separated from the Organization.

5. The central issue in this case conceins final extension of six months, at
the end of which a new Executive Secretarg wmtake office for a three-year period.

The Applicant contends that he had a r
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corroborate the contentions and assedi being advanced on behalf of the
Respondent.

9. On 2 September 2011, the Tribunal heldearing to hear evidence from the
Applicant and consider the parties’ clagisubmissions. It was agreed that in the
absence of evidence from Mr. Klaus Toptexecutive Director, UNEP, or any of the
decision-makers, the Tribunal should proceed to consider the case on the documents

and the evidence available to it.
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Facts

11. The Applicant accepts, in substantial measthe facts in the JAB report but
describes it as incomplete and selextiThe Respondent redieupon the facts as

presented in the JAB report.
12.  The following relevant facts are as recorded in the JAB Report No. 06/2007:

7. In a letter dated 8 November 2004, the [Executive Director],
UNEP, wrote to the President oktiCOP-7 [i.e., the Seventh Meeting
of the COP] of the CBD - narye the Minister of Science,
Technology, and the Environment, Mgsia. The [Executive Director]
referred to COP-7’s decision VII/34[invit[ing] the President of the
Conference of the Parti¢és consult with the Executive Director of the
United Nations Environment Programraed liaise with the Office of
the Secretary-General of the Unithdtions on future appointments”.
The [Executive Director] submitted that[,] accordingly, “based on [his]
prerogative as the head of tlwganization prowing secretariat
support to the Convention, “he temded to recommend to the
[Secretary-General], with the concurrence of the President/COP-7, the
appointment of a new [Executive Searg{ as of 1 July 2005. To this
end, the [Executive Director] wlhed to recommend for the
President/COP-7's consideratiorthe candidature of Dr. Ahmed
Djoghlaf, then the Assistant Executiizgrector of UNEP and Director

of the Division of the Global Environment Facility.

8. In a note verbale dated 3 December 2004, the Ministry of
Foreign Affairs, Malaysia, advisetthe [Executive Director], UNEP,
that the Minister of Science, Technology, and the Environment,
Malaysia, concurred with the [Executive Director]'s recommendation
and supported Dr. Djoghlaf’'s candidature.

9. On 8 December 2004, the [Executive Director], UNEP, wrote
to the [Secretary-General] advisingathon behalf of the President of
the COP-7 as well as on his ovwbehalf, he was recommending
Dr. Djoghlaf as the [Executive Setary], CBD, for a mandate of
three years beginning 1 July 2005.






15.

16.
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these matters will be conductédough the Bureau of the Conference
of the Parties. ...

3. Posts and their levels are established by the Conference of the
Parties for classification and recruitmepurposes in conformity with
the principles laid down by the General Assembly of the United
Nations.

4, ... All appointments and promotions to posts above the D1/L-6
level, or termination of appoimtent above the D1/L-6 levetgquire
prior approval of the Secretary-General of the United Nations.

The relevant section of Decision VII/34 states:

5. Notes the recommendation of the Bureau of the sixth meeting
of the Conference of the Parti&s reappoint the current Executive
Secretary. The Conference of the Partiesther invites the President
of the Conference of thearties to consult with the Executive Director
of the United Nations Environment Programme and liaise with the
Office of the Secretary-General of the United Nations on future
appointments.

The Charter of the United Nations provides as follows:

Article 101

1. The staff shall be appointed by the Secretary-General under
regulations establishdxy the General Assembly.

3. The paramount consideration time employment of the staff
and in the determination of the conditions of service shall be the
necessity of securing the highesirgtards of efficiency, competence,
and integrity. Due regard shall beigh#o the importance of recruiting
the staff on as wide a geogr
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Regulation 4.2

The paramount consideration ithe appointment, transfer or
promotion of the staff shall be @éhnecessity of securing the highest
standards of efficiency, competence and integrity. Due regard shall be
paid to the importance of recruititige staff on as wide a geographical
basis as possible.

Regulation 4.3

In accordance with the principles the Charter, selection of
staff members shall bmade without distinction as to race, sex or
religion. So far as practicableselection shall be made on a
competitive basis.

Applicant’'s submissions
18.  The Applicant’s principal contentis may be summarised as follows:

a. The contested decision was in breatDecision 1V/17 of the COP,

which states that the appointmemdaextension of appointment of the
Executive Secretary, CBD, require caliation with theCOP, through its

Bureau. Further, the level and teofmoffice is determined by the COP;

b. The correct procedure under Deoiss 1V/17 and VII/34 was not
followed in terms of extension of the Applicant's appointment and the

appointment of the new Executive Secretary, CBD;

C. The contested decision ignores thews of the 188 State Parties to the
CBD as expressed through the BureathefCOP that unanimously supported
the extension of the Apipant’s contract until 30 June 2007 and did not

support the appointment afnew Executive Secretary;

d. The contested decision does ntdke into consideration the
Applicant’s legitimate exgctancy of contract extsion through to 30 June
2007,

e. The renewal of the contract tfie Applicant to 31 December 2005,

instead of to 30 June 200ahd the appointment ofreew Executive Secretary,
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CBD, with effect from 1 January 200@yere vitiated by arbitrariness,
prejudice, cronyism, and motivated by r@as other than the interests of the

Organization;

f. The advice of the Executive Directd&NEP, to the Secretary-General
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23. The Administration’s discretionary p@w in the matters of appointment,
promotion, and termination is not unfettered ($@aad 2010-UNAT-021). The

Administration must act in goddith, respect procedural rgleand its decisions must
not be arbitrary or motivated by factorcamsistent with proper administration. In
addition, its decisions must not be bdsen erroneous, fallacious or improper

motivation.

Was the Applicant properly considered for an extension of appointment?

24. The Respondent asserts that the Apptiveas considered faan extension of
appointment beyond 31 December 2005. However, the Respondent has failed to
produce a copy of the advertisement, memdaa decision notes or any witness to
prove the assertion that full and faionsideration was given to the Applicant’s
candidature in order to give effect to frenciple that the paramount consideration in

the employment of staff is to secure the highest standard of efficiency, competence
and integrity. It was not part of the Respondent’s case tkaAgplicant was not
eligible for consideration byeason of age, competenceany other material factor.

It was apparent that he was interestedantinuing in the post. The Respondent did
not provide any explanatioas to why, notwithstandingis successful record of
achievement and the strong support from@i@P, the Applicant was not offered an

extension of appointment beyond 31 December 2005.

25.  In compliance with the Tribunal’s Ordeequesting the Respondent to provide
evidence in support of theontention that proper prtedures were followed, the
Respondent produced a letter dated 21 k&@11 from Mr. Amedeo Buonajuti, at
the time the Chief of Office of the Exdote Director, UNEP, stating that the
recruitment process followed establishedgadures. He explaed briefly that a
consultative process was followed and tlsaveral names were put forward for
consideration. He added that the Applicamntribution was assessed in comparison

to the other candidates before a recommemilavas made to the Secretary-General.
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However, he made it clear that he was pipared to testify in person before the
Tribunal.

26.  Mr. Buonajuti’'s untested assertions wefeno assistance the Tribunal. The
Respondent was reminded, by Order N85 (NY/2011) of 21 July 2011, of the
importance of producing one or more witees whose evidence could be tested at a
hearing before the Tribunal and to produce any contemporaneous document in
support of their contentions. The Respond&as unable to produce any witnesses,
explaining that this was due to the lapse of time since the events in question and the

fact that key individualsvere no longer within theontrol of the Respondent.

27.  Whilst it is understandabléhat the Respondent might well not be able to
produce witnesses who are no longer unither control of tke Organization, the
absence of an audit trail evidencinge tiprocedural steps leading up to the
appointment is a matter of rpuise and should be of grave concern to the Secretary-
General. As a general principle of gogovernance and administration, it should be
obligatory on those involved in decisions salection for recruit@nt or promotion to
create and maintain proper records in otdegive full effect to the commitment of
the General Assembly to integrity and sparency at every stage in the decision-
making process. Whilst this principle sldube regarded adeing of general
application, it is of particular importaa where the Secretary-General has personal
responsibility for making the appointment. hheist be entitletb accept in good faith
that when a recommendation is made to him, all the necessary procedural
requirements and safeguards have been ketwith. The integrity of the office

requires no less.

28. In his letter of 8December 2004 to the Secretary-General, recommending the
successful candidate, the Executive Dibecbf UNEP stated, in effect, that
established procedures were followed and the protocols agreed with the COP were
observed. He assured the Sary-General that therbad been an “exhaustive

review of the strengths and weaknesses efpibiential candidates”. It is a matter of
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surprise that, given such an exhaustivdew, there is no audit trail recording the

process.

29.

The following sequence of events is revealing:

a. On 8 December 2004, the Executive Dice of UNEP wrote to the
Secretary-General advising on behalftioé President of the Bureau of the
COP, as well as himself, that MDjoghlaf was the candidate being

recommended for appointment for a three year term;
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four months between this letter fronmetRresident and the letter dated 15 July 2005
from the Secretary-General to thepglicant offering him an extension of
appointment not for the two-year period,raquested by the COP, but for six months
to 31 December 2005. It is inconceivable thath an importantcord relating to an
apparently controversial appointment shouttex not have been maintained or, if it
was, could not be produced to the Tribunapiie the best efforts of Counsel for the

Respondent.

31. The Tribunal finds that the following facin this case are inconsistent with
the requirement of due press and transparency incdgon-making within the
United Nations.

a. As stated above, the absence of a preplit trail in relation to this
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the COP, it should have been patently obvious to any senior public servant
that to write in such a manner seeking the personal views of the President was
wholly inappropriate. It mst be incontrovertible that the letter following a
meeting in Montreal on 22 and 2%8ember 2004 was the formal position of

the Bureau of the COP. In the circst@ances, no explanation has been offered

to the Tribunal as to why the viewspressed in the President’s letter of

29 December 2004, and regarding which the Office of the Secretary-General

sought clarification, seems to have been brushed aside.

d. The fact that the Applicant had réa&d retirement age was raised at
various stages before the JAB and Respondent’s response to the appeal.
However, this claim was, in effecipandoned in the course of proceedings

before this Tribunal.

32. The Tribunal finds that a sitting candidate who has a successful record of
achievement, who was aware that he wasg strongly suppted by the COP and
who knew that Mr. Tépfer, the Executive Director, UNEP, was obliged under the
agreed procedures to consult the C@iPough its Bureau before making his
recommendation to the Secretary-Genenaduld reasonably entertain a legitimate

expectancy of renewal.

33. The Respondent has failed to satidfye Tribunal thatthe unanimous
recommendation of the Bureau of the C®&s given due consid&ion and that the
Applicant’s situation was considered in accordance with the procedures agreed
between UNEP and the COP. The Tribun&@réfiore finds that the Respondent did
not follow the established procedure for the appointment of the Executive Secretary,
CBD, and failed to give full, fair, angroper consideration to the Applicant’s

candidacy.
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Allegations of improper motivation

34.  Whilst the burden of proving improperotivation on the part of the decision-
maker rests on the ApplicarRarker 2010-UNAT-012,Hepworth 2011-UNAT-178,
Jennings 2011-UNAT-184), it has to be acceptedttthe question whether or not a
decision was tainted by bias or prejudice oaty usually be decided on the basis of
inferences drawn from the primary facts. Chgano individual islikely to admit bias,
unfair prejudice or improper motive. Inadkendividuals may not even be aware of
the exercise of their own bias @notives, which are sometimes unconscious.
Although the Applicant assertatiat there was prejudice and bias against him, the
Tribunal’'s primary focus was on the quest whether the decision to offer the
Applicant an extension of appointment fax smonths only, instead of two years, was
a breach of his rights, rather than on the reasons for the treatment. In the
circumstances, the Tribunal did not considexppropriate or necessary to carry out
an in-depth analysis of the motives oé texecutive Director, UNEP. In any event,
such an exercise would have been frustk&ie the very fact that the Respondent did

not call Mr. Topfer as a iness in these proceedings.

Compensation

35. As the Appeals Tribunal stated Bolanki 2010-UNAT-044 andArdisson
2010-UNAT-052, compensation must be bgtthe Dispute Tribunal following a
principled approach and on a case-by-das&is. Damages may only be awarded to
compensate for negative effects ofpeoven breach and the award should be
proportionate to the establishé@drm suffered by the ApplicanCgichlow 2010-
UNAT-035). The Dispute Tribunal is in the dieposition to decide on appropriate

relief, given its appreciation of the caselénki).

36. Having considered the parties’ sulssgions on relief and taking into account
the totality of circumstances in this case, the Tribunal finds that, had the proper
procedures been followed, and had propet fa&ir consideratiorbeen given to the

Page 16 of 19



CaseNo.



CaseNo. UNDT/NY/2010/021/UNAT/1634
JudgmeniNo. UNDT/2012/006

41. This case concerns events which ocedrmore than seven years ago. It
would be comforting to the Organization to ek or, at least, teope that in view of
the positive steps that have been takenrecent years to improve managerial
accountability and the introduction of alljuindependent, mfessionalised and
transparent system of internal justice thath examples of maladministration are less
likely to recur.

42. In the absence of a rational and credible explanation for the way in which the
appointment of the successful candidate eféected, the Tribunal concludes that the
actions of the Executive Director of UREstemmed primarily from the degree of
confidence on the part of a public servantha arbitrary exercise of power without
accountability. It could well have been tlaafair and transparent process giving full
effect to art. 101 of the Charter and stafjulations 4.2 and 4.3 sting the suitability

of all candidates against objective criteria, would hagelted in the same outcome
and it would have been fair and seen tdadwe Above all, such a process would have

avoided damage to the Applicant and to the institution itself.
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Orders
44.  The Tribunal awards th&pplicant the following:

a. USD50,000 as compensation for the breach of the Applicant’s right to
be properly considered for an appointment beyond 31 December 2005, as
recommended by the Bureau of the COP, and any resultant harm, including
loss of potential employment, earningsid any associated benefits and

entitlements; and
b. USD20,000 as compensation for atyiand emotional distress.

45.  The total sum of compensation as detailed in para. 44 above is to be paid
within 60 days from the date this Judgmhbecomes executable, during which period
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