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Case No. UNDT/NBI/2010/32
Judgment No. UNDT/2011/093

Introduction

1. On 17 August 2007, the Applicant filed a claim with the Joint Appeals
Board (“JAB”) contesting the non-renewal of his appointment with the United
Nations Development Programme for Somalia (“UNDP Somalia”). The JAB
examined his appeal and unanimously decided to make no recommendation in favour
of the Applicant. The Secretary-General endorsed the JAB recommendation and did

not take any further action.

2. The Applicant filed an application dated 26 May 2009 with the former
United Nations Administrative Tribunal, challenging the non-renewal of his fixed-
term appointment beyond 28 February 2007 (“the impugned decision”). On 4
December 2009, the Respondent requested the former United Nations Administrative

Tribunal to dismiss the application in its entirety.

3. On 1 January 2010, the case was transferred
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Facts

5. On 2 July 2005, the Applicant joined the UNDP Somalia. He was
appointed on a one- year 200-series contract, at the L-4/4 level, as Programme
Manager of the reintegration of Returning Refugees and Internally Displaced Persons

(“RRIDP’") Programme in Somalia.

6. On 3 March 2006, a report entitled “Outcome Evaluation: Reintegration of
Returning Refugees and Internally Displaced Persons” (“the Report™), commissioned
by UNDP Somalia and prepared by external consultants, was published to provide a
“forward-looking assessment” of the progress achieved under the RRIDP programme
vis-a-vis its mission and expected outcomes. The 50-page report stated inter alia that

“The mission finds that the RRIDP project document is overly ambitious in
terms of the stated outcomes and outputs. (...) It is of note that UNDP-RRIDP
has been requested to provide leadership to the overall working group
[Humanitarian Coordination System at the country level], including the
conceptualisation and organization of ground-level operational planning. In
practice, however, RRIDP does not appear to have been able to take on these
tasks, and its lack of leadership and technical ability is criticized by other
participating [UN Agencies].”

7. On 26 June 2006, the Applicant’s appointment was renewed for six
months, until 31 December 2006.

8. On 3 July 2006, the Applicant was hospitalized in Nairobi, Kenya due to
serious heart problems. On 9 September 2006, he was evacuated to Toronto, Canada

and went through a major heart operation later in that same month.

9. In a letter dated 2 August 2006, the Deputy Resident Representative
(Programme) Mr. Eric Overvest (“DRRP”) submitted the Report to the First
Secretary of the Royal Norwegian Embassy, who is one of the major donors to the

programme.
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10. On 28 November 2006 the Applicant received a separation package from
the UNDP Benefits and Entitlements Services (“BES”) effective 30 November 2006.

11. Following medical clearance, the Applicant returned to Nairobi on 25
December 2006. The UNDP Offices were closed for the Christmas Holiday. He
requested a meeting with Mr. Overest, DRRP, Mr. Bruno Lemarquis, Country
Director and Mr. Eric La Roche, Resident Coordinator. A meeting took place on 8
January 2007 with Mr. Overvest and Mr. Lemarquis only. In the course of that

encounter, the Applicant challenged the termination of
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17. In a letter to the UNDP Administrator dated 27 April 2007, the Applicant
requested administrative review of the decision not to renew his appointment. He
alleged that the non-renewal of his appointment while he was on sick leave violated
the provisions of Administrative Instruction ST/Al/2005/3.

18. In a letter dated 18 June 2007, the Director and Assistant Administrator of
the UNDP Bureau of Management replied on behalf of UNDP Administrator that the
Applicant did not have a right to the extension of his fixed-term appointment and

that his allegations were not founded.

19. On 17 August 2007, the Applicant lodged an appeal with the New York
JAB. It was followed by a reply from the Respondent dated 23 October 2007 and
further observations from the Applicant dated 12 November 2007.

20. A JAB Panel convened
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related to the introduction of the new system of administration of justice, his case
had been transferred to the Dispute Tribunal.

Judicial Proceedings

24, On 19 July 2009, the Dispute Tribunal issued a case management order in
the present matter (No. 131 (NBI1/2010)). The Applicant submitted his reply on 30
August 2009 attaching an unsigned and undated witness statement from the former
Chairman of UNDP Staff Association in Nairobi. He also moved the Tribunal to
hear this matter. The Respondent submitted his reply on the same day and requested

leave from the Tribunal to submit additional documentary evidence.

25. On 31 August 2011, the Respondent filed a motion to strike the Applicant’s
reply to the order, arguing that the Applicant had in his response developed
arguments on the merits and submitted an invalid witness statement, which was

“undated, unsigned, unspecific of the witness name”
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34. At the end of the hearing the Tribunal directed the Respondent to provide
the Terms of Reference (“TOR”) of the programme manager who was in charge of
the new programme formulated after the closure of the RRIDP Programme. It
further requested the parties to file written closing submissions by 10 February 2011.

Both parties complied with this oral order within the set deadline.

35. As requested by the court during the hearing, the Respondent submitted as
part of his closing submissions the following additional documents:

a. The vacancy announcement for the post of Programme Manager
RRIDP, encumbered by the Applicant.

b. The vacancy announcement for the post of Programme Manager
Recovery and Sustainable Livelihoods at the L-5 level,

c. The vacancy announcement for the post of Project Manager
Somaliland and Bari Region Flood Prevention and Water Shed

Management Projects at the L-4 level.

Applicant’s submissions

36.  The Applicant submits that his contract was terminated in violation of his due
process rights. He argues that the impugned decision was taken in bad faith, while he
was on emergency sick leave, on the ground that the RRIDP programme was to be
phased out. He believes that it was a “trick” on the part of UNDP Somalia senior
management to reclassify his post and hire another individual. In this regard, the

Applicant argues that:
a. When the transformation of the RRIDP programme was

communicated officially to the donors by letter dated 2 August 2006,

he - as the Programme Manager -
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Applicant does not dispute that the RRIDP Programme was reshaped
to be replaced by the Sustainable Livelihood Programme following the
recommendation contained in an evaluation report dated 3 March
2006. However, such report should have been discussed with him
before informing the donors or anyone else outside UNDP Somalia.
Furthermore, UNDP Senior Managers did not inform the Applicant
because they had an ulterior motive in acting to separate the Applicant
from the UN.

b. The senior management team did not expect the Applicant to return
after his major heart surgery and intensive medical care. The Human
Resources BES sent him a separation package while he was still in
hospital in Toronto. On 30 November 2006, the Deputy Resident
Representative (Operations) called him to advise that the UNDP
Office would organize the transfer of his personal belongings to
Canada. He returned to Nairobi to challenge the decision not to extend
his appointment with senior management, while he was still on sick

leave.

37.  Whilst the Applicant acknowledges that the Secretary-General has a
discretionary authority in the renewal of appointment he argues that in the present
case such authority was abused by management. In his view, extraneous factors
motivated the impugned administrative decision. The post he held, he argues, was
rearranged to make way to another individual. In this respect, he avers that the

Respondent violated his due process rights in the following manner:

a. There are elements of arbitrariness and bias which influenced the
decision to terminate his contract. These are countervailing
circumstances within the meaning of the former UN Administrative

Tribunal Judgment No. 885, Handelsman (paragraph 111, 1998);
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b. The Respondent violated the UN Charter Article 101.3 and staff
regulation 1.2 (a) by not respecting the principles of “integrity,
competence and respect for the dignity and human rights of every staff
member”;

c. More importantly, the termination of the Applicant’s appointment
whilst he was on sick leave violated section 3.9 of ST/AI/2005/3. The
Applicant argues that he was entitled to an extension of his
appointment up to the maximum entitlement of sick leave under staff
rule 106.2 or 206.3, for a total of six months of sick leave comprised
of three months of full pay and three months of half-
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management proves their prejudice against him. T
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Evaluation report was prepared by independent consultants, to provide an assessment
of the progress achieved under the Programme, including making recommendations

for the future. On 3 March 2006, a report was
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44, Furthermore, the Respondent is of the view that the Applicant has not
discharged his burden of establishing any countervailing circumstance which would
have given rise to a reasonable expectancy of a renewal of his fixed-term contract.
UNDP Somalia, he avers, had no obligation to extend his appointment beyond his
medical clearance, on 31 January 2007. However, they did extend the contract as an
act of solidarity vis-a-vis the Applicant’s medical condition.

45, In the light of the above, the Respondent submits that he did not abuse his
discretionary authority in not renewing his appointment. The decision was motivated
by the fact that the RDDIP closed down to be reshaped into a more relevant project.
Accordingly, the Respondent avers that he did not take the contested decision on the
ground of improper motive or extraneous facts. The Applicant’s rights were therefore

not violated and the impugned decision was taken in respect of the applicable rules.

46. With regards compensation, the Respondent submits that the Applicant is
not entitled to be reinstated or placed on another post commensurate with his
previous post. He further avers that the Applicant is not more entitled to any financial
compensation. In the light of the above, the Respondent requests the Tribunal to

dismiss the application in its entirety.

Considerations

47. The Applicant held a one year Fixed-Term Contract from 2 July 2005 to 2
July 2006. His contract was extended at the same time he went to hospital for serious
medical problems in Kenya, after which he was evacuated to Canada on 9 September
2006.

48. The Applicant submits that the contested decision violated his due process
rights, specifically section 3.9 of ST/AI/2005/3, because he was advised of the non-
renewal during his sick leave. He also avers that the non-renewal of his contract was
based on improper motives. He alleges that the Respondent manipulated the process

in order to hire a new individual.
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49. The Tribunal notes the Respondent’s arguments that the impugned decision
was made in accordance to the applicable rules and the Administration’s
discretionary authority to restructure programmes. Furthermore, the Applicant held a
200-series appointment limited to service with UNDP in the capacity of RRIDP
Programme Manager and his contract did not carry any expectancy of renewal. The
Respondent argues that he has shown good faith by granting the Applicant another
two months, beyond 31 December 2007, in order for him to find alternative

employment.

50. The crux of the matter is whether the Respondent violated the Applicant’s
rights in terms of due process and whether there is evidence to suggest that the
contested decision was motivated by improper motives against the Applicant.

Allegations of Violation of Due Process

51. The Applicant claims that the Respondent violated section 3.9 of
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54. Based on the evidence, the Tribunal notes that the Applicant had been
made aware of the need to reshape the RDDIP programme on 6 July 2006 during a
phone conversation with the Head of Business Development Unit. The Applicant was

at the time of the event on sick leave.

55. He also received a phone call from Mr. David Allen on 25 October 2006 in
the course of which he was advised of the decision of the donors to close down the
RRIDP programme effective 31 December 2006.

56. On the next day, the Respondent consulted with UNDP Human Resources
for input in view of the Applicant’s medical status. Even though the project closed
down on 31 December 2006 and that UNDP Somalia had no intention to extend the
appointment of the staff member beyond the end of the programme, the Applicant
was granted an extension of two months from 1 January to 28 February 2007 in view
of the delicate operation he had to go through and the need for recovery time. In his
testimony before the court, Witness Lemarquis explained the reasons why the
Applicant’s appointment was extended. He said that, after discussions, the Office
decided to extend the Applicant’s appointment in order to give him time to return

from his sick leave and find alternative employment.

57. Evidence therefore suggests that the Respondent took into account the
health situation of the Applicant.

58. The Tribunal does not find evidence that the Applicant was effectively

separated while on sick leave.
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59. The Applicant argues that his contract was not renewed because the
Respondent wanted to hire a new individual to replace him.

60. The former UN Administrative Tribunal has consistently held that the
Secretary-General has the discretion to take decisions in the overall interest of the
Organization so as to maintain or improve the effectiveness of the Organization. In
D’Hellencourt UNDT/NBI/2009/11, the Dispute Tribunal reaffirmed such a
discretionary power, quoting UN Administrative Tribunal Judgment No. 117, Van
der Valk (1968)" in which the Tribunal stated that, it cannot substitute its judgment
for that of the Administration in respect to reorganization of posts or staff in the
interest of economy and efficiency.

61. Furthermore, in the case of Raj (Judgment No. 350, (1985))?, the former
UN Administrative Tribunal Judgment
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b. Disaster risk management, through the rehabilitation of flood control
and other small infrastructures and the creation of irrigable land, thus

creating opportunities for improving community livelihoods;

c. Support the emergence of a viable private sector with impact on job
creation through enabling environment for businesses and for micro-

finance sector”.

66. In contrast, the RRIDP Programme had as main mandate to implement a
programme focused on providing durable solutions such as adequate social services
and economic prospects to ensure that returnees come home to stay and reintegrate
well into their communities. Three of the witnesses, Mr. Overvest, Mr. Lemarquis
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development in crisis countries; fluency in English with excellent writing skills;

knowledge of Arabic desirable; working experience in Somalia is an asset.”

69. On the other hand, it appears that the new positions advertised for the new
programme (a post of ALD-4 Project Manager — Somaliland and Bari Regional Flood
Prevention and Water shed Management projects, and a post of L-5 Programme
Manager Recovery and Sustainable Livelihoods) required more qualifications and
experience than the post encumbered by the Applicant. No doubt the job descriptions
for these new vacancies were very different and required inter alia more experience
and a different set of competencies. In the light of the above, the Tribunal considers
that the Applicant did not adduce sufficient evidence to support his allegations that

the Respondent’s decision was motivated by countervailing circumstances.

70. It may well be asked why the Applicant who had returned from sick leave
at the time when the vacancy announcements were posted did not apply for the new
positions. Witness Lemarquis testified at the hearing that he was not aware whether
the Applicant applied for the new positions. He further explained that the new

positions did not require IDP experience only.

71. In the light of the above, the Tribunal finds no evidence to suggest that the
decision taken by the Secretary-General not to renew his appointment violated the
Applicant’s due process rights and that it was biased or motivated by countervailing

circumstances.

Conclusion

1. For the foregoing reasons, the application is rejected.
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Entered in the Register on this 31% day of May 2011

(Signed)

Jean-Pelé Fometé, Registrar, Nairobi
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(Signed)
Judge Vinod Boolell

Dated this 31% day of May 2011



