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Introduction

1. In Alauddin UNDT/2010/114, his Honour Judge Adams found for the

Applicant, concluding:

11. The respondent was in breachtsfcontractuabbligations to

the applicant in refusing to renew his contract as agreed whilst his
performance was satisfactory. Heould have been entitled to
successive renewals in accordance with the general policy of UNDP in
respect of contracts of the typwolved with the applicant.

2. On the matter of compensation, his Honour stated:

12. Primarily, the proper order tmake is for the applicant’s
reinstatement upon the same basis that
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Background

4, The Applicant was appointed as Asaidt Resident Representative/Chief,
Environment Unit (National Officer), ithe United Nations Development Programme
(“UNDP”) Pakistan Country Office on 21 Nember 2003 for an initial period of
three months. His contract thereafteas extended each year until 31 December
2007.

5. The Applicant appealed the decisiohl7 September 2007 advising him that
his contract would not be extended beydsdExpiry on 31 December 2007, alleging
it to be a retaliatory measure taken agtihim for having raised the issue of

wrongdoing in the Respondent’s Country Office in Pakistan.

6. The Applicant’'s contractual status fralanuary 2008 until he was placed on

special leave without pay (“SLWOP”) has ai
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9. On 12 June 2009, UNDP sought clarification from the Government of
Pakistan regarding the depuat rules for civil servantasho wished to work outside
the Government on deputation, statimger alia, that “UNDP is looking into the
possibility of rehiring [theApplicant]. In that regal, we would much appreciate
your formal advice on the Government’s pios with the grantig of deputation to
[the Applicant] for a second time”. Q6 June 2009, UNDP was informed that “an
officer cannot be sent on deputation $&cond time unless he has completed three
years of service in his parent departmaftér return from an earlier deputation, as
per their deputation policy”.

10. On 5 August 2009, the Applicant wasformed by the UNDP Office of
Human Resources (“OHR”) that in order teturn to UNDP, they needed him to

resign from his Government.

11. On 1 September 2009, Counsel for the Applicant informed UNDP that the
Applicant had started the process of sewtiis resignation from the service of his

Government with a view to being reintegrated into UNDP.

12. On 3 December 2009, OHR extenddtt deadline for the Applicant’s
resignation from his government and rettwrlUNDP to 31 January 2010, a deadline

which the Applicant did not meet.

13. On 7 January 2010, the Applicant was informed by OHR that he was required
to return to his office on 1 February 20d44ih the required governmental acceptance
of his resignation or he would Iseparated effective 31 January 2010.

Applicant’s submissions

14. The Applicant requested the Tribunal émforce the terms of his original
contract and order reinstatement or regné¢ion by UNDP under the terms of which
he went on SLWOP, dw was entitled to remain s post as long as the condition

of satisfactory performae has been met, as rgotsed by the Respondent.
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the date of joining, subject to ... clearanceThe individual in question is said to
have availed four years of pigtation from FAO from 1995 to 1999.

Respondent’s submissions

17. The Respondent submitted that the Bgant was separated from service
effective 1 February 2010 and that it didt consider reinstatement an option and

recalled that it had been pagpd to reinstate the Applicant on a one-year fixed-term
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In particular, based on information provided by the Government, such
“deputations”, as referred to lile Government are normally limited
to three years and exceptionally exded another two years. Further,
before a second deputation, the @#l must serve again in the
Government for another period diree years (see letter from [the
Section Officer], Cabinet Secretari&stablishment Division, dated 16
June 2009 at tab 14, on page 202we8 as tab 12, pages 194-200 of
the bundle). In addition to whathfg Section Officer] represented to
UNDP, the fact is that frodune 2009 through January 2010, UNDP
had several exchanges with the Apaht with a view to his returning
to UNDP, as recommended by the URIEthics Office. However,
during that seven-month period, tAgpplicant was not able to obtain
his release from the Governmenihe Respondent bathus, little
confidence that the Government would have released the Applicant for
a one-year appointment with UNDP.
21. The probable period of the Applicastappointment could not exceed one-
year at the NOC level, subject to evidetitat his Government would have released

him for such period.

22.  Overpayment of salary to the Applid¢ainom the Respondent for the period
16—-30 June 2008, as the period which corrededrno the period of SLWOP, should
be recovered.

23. The salary and emoluments thate tiApplicant has received from the
Government for a period of one year mhstdeducted fromny compensation that

UNDP may be ordered to pay.

24. The terms of the SLWOP arrangememé not properly before the Dispute
Tribunal and were not challenged at anyoprstate of the proceedings. If the
Applicant had lucrative job offers, Wwas incumbent upon him to choose whether
resigning from UNDP was in his besttenest instead of pursing reintegration
following the SLWOP. This wasonveyed to thédpplicant by OHR.

25. The Applicant has sought compensatfon “pain and suffering” and “insult

and injury”. It is not entirely clear to vah specific pain, suffering, insult or injury the
Applicant refers or how these elements difeerent from one another. As recently
reiterated by the Tribunal idpplicant UNDT/2010/148, “the burden is on the
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Applicant to substantiate his claim formapensation or damages”, in which case the
Tribunal also referenceé3richlow UNDT/2009/028 where it was established that “the
award of compensation to the Applicant mbstlimited to the effects on her of the

breach of duty towards her by the Organization”.

26. The Applicant was not engaged in fiyears of active service with the
Respondent to warrant pension or to be ared for an agreed separation, therefore
the Applicant is not eligible for the bdiie as outlinedn the policy entitted UNDP
Agreed Separation Arrangements as of 1 July 2009.

27. The Respondent also notes that FAQ iseparate international organization
known as a specialised agency which hasown regulations, rules, policies and
procedures which have no bearing on UNDpbicies relating to the secondment of

Government nationals.

Issues

28.  The Tribunal has consideréae following issues:

a. whether it would be appropriate wrder the reinstatement of the
Applicant;

b. the probable period of appointmenthie Applicant had been renewed,;

C. the loss of salary and emolumefus probable period of appointment;
and

d. whether the Applicant has proven, on a balance of probabilities, that

he would have been in a position to take up the appointment, including

obtaining release from his government; and

e. whether non-economic loss should be compensated.
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Considerations
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