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Introduction

1. The Applicant is a former staff member of the Uditéations Development
Programme (UNDP). His contract was not renewed hey®l December
2006 on the ground of non-performance. The Apptiegpealed the decision
to the Joint Appeals Board (JAB) which decided &kemno recommendation.
On 14 August 2008, the Respondent endorsed thsidewf the JAB. The
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4. On 16 March 2006, the Applicant met with the GEFeé&ixive Director and
the GEF Deputy Executive Coordinator to discuss tbsues of his
performance as indicated in his 2005 RCA and hiacems with his

immediate supervisor.

5. On 23 March 2006, the Deputy Director and Chief,siBass Advisory
Services, Office of Human Resources, Bureau of anmeent
(BAS/OHR/BOM), notified the Applicant that his agsment with the BDP

would reach completion on the expiration of histcact on 30 June 2006.
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harassment and abuse of authority; (c) the nonaranef his contract. The
Applicant was advised on the suspension of actr@hadministrative review

procedure.

10.0n 22 April 2006, the Applicant filed a request aministrative review of

the decision not to renew his appointment.

11.0n 23 April 2006, the Applicant requested a meetwgh UNDP
Administrator to seek resolution of his allegeddsament and discrimination

complaint.

12.0n 4 May 2006, the Applicant was advised by thee@or, OHR/BOM, that
his complaint against his supervisor did not fallhim the scope of the then
UNDP Policy on Prevention of Workplace Harassm&mtxual Harassment
and Abuse of Authority as the Applicant raised woelated issues which are
not considered allegations of harassment. The Aapliwas also informed
that OHR was open to reconsider his case if heipedvOHR with written
information about an incident of harassment/abusauthority that was not

related to performance issues.

13.0n 19 May 2006, the Applicant submitted additiomicumentation in
support of his complaint of harassment and retahato the Harassment
Focal Point, OHR/BOM, and the CRG.

14.0n 31 May 2006, the CRG met for a second time teve the additional
material provided by the Applicant in support ofs hclaim that his

performance was not properly reviewed.

15.0n 6 and 8 June 2006, the Applicant provided furthaterial to the CRG.
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16.0n 9 June 2006, the CRG met for the third timeeidew the Applicant’s

additional material and confirmed the rating “paliti met expectations”.
17.0n 19 June 2006, the Applicant filed a rebuttahisf2005 RCA. On 22 June
2006, OHR advised him that his contract would beemced until 31 July

2006 for the purpose of the rebuttal process.

18.0n 21 June 2006, the Applicant reported allegatamaisconduct against his
supervisor to the then Office of Audit and Perfonte Review (OAPR)

19.0n 22 June 2006, UNDP-OHR placed the Applicant @pecial Leave with
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23.0n 21 July 2006, OAPR advised the Applicant thaytfound no evidence in

support of the allegations he had made againsusrvisor.

24.0n 28 July 2006, the CRG met for the fifth time aafter review of the
Applicant’s case it confirmed the ‘partially metp@ctations’ rating. From 1
August 2006, the Applicant’s contract was extendeda two-week basis in
order to finalize the RCA rebuttal process. The ligamt was on SLWFP
during this period.

25.0n 12 August 2006, the Applicant signed the CRGlfinomments as

communicated to him on 31 July 2006.

26.0n 3 September 2006, the Applicant requested OHRYBO re-open his
harassment case as he considered that the commmaaks by the CRG

supported his complaint.

27.0n 14 September 2006, the Director, OHR/BOM advikedApplicant that

his request for reopening his harassment case isassged.

28.0n 25 September 2006, the Rebuttal Panel startedrekiew of the
Applicant’'s RCA for the year 2005.

29.0n 7 December 2006, the Rebuttal Panel issuedefiert upholding the

‘partially met expectations’ rating for 2005.
30.By letter from OHR/BOM on 18 December 2006, the &R&dd Panel advised

the Applicant that it had decided to uphold thengtand that his separation
from UNDP was confirmed effective 31 December 2006.
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31.0n 9 January 2007, the Respondent responded tappkcant’s request for

administrative review of 22 April 2006 and conclddéat it could not find
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38.0n 5 May 2008, the Chairperson of the UN Ethicsideffdecided not to
review the case further.

39.0n 18 June 2008, the JAB issued its report andimuarsly decided to make
no recommendation. The Applicant was communicdtedréport on 25 June
2008.

40.0n 14 August 2008, the Applicant was informed &f 8ecretary-General’s
decision to endorse the decision of the JAB.

41.0n 16 June 2009, the Applicant requested the Umiettbns Administrative
Tribunal (UNAT) to waive the time-limits in his aas

42.0n 17 June 2009, the Executive Secretary of the UNw#formed the
Applicant that the President of the UNAT had dedidie suspend the time-
limits in the case until further notice.

43.0n 31 August 2009, the Applicant filed an applicatwith the UN Dispute
Tribunal (UNDT) in New York. The case was transéelto the UNDT in
Nairobi.

44.0n 7 September 2009, the Applicant filed a motion in mup of his
application to the UNDT concerning the “receivalilof his application and
the competence of the UNDT”, a “request to ordex WN-Ethics Office
Director to deliver his review and legal opinionte$ case of whistleblowing
retaliation”, and a “request to order interim rel@ased on preliminary or
final review of the case by the UNDT".
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The deadline set by the Tribunal to file the rephs by 25 January 2010. On
25 January 2010, the Respondent filed a reply.

53.0n 26 January 2010, the Tribunal through its Regstnt to the parties a set

of guidelines for preparing the review of the case.

54.0n 28 January 2010, the Applicant made a requesuimmary judgment in
the matter and reiterated his request on sevecalsamns.

55.0n 8 February 2010, the parties replied to the gjunds to the parties and
informed the Tribunal that they did not request emring since they had

sufficiently documented their submissions.

Applicant’s Submissions

56.The decision not to renew his contract was basedbias, prejudice,
discrimination and improper motives. His performarassessment and the
decision not to renew his contract occurred aganisackdrop of retaliation
for his attempts to report misconduct on the paHhi® supervisors. Moreover,
the Applicant was denied due process in the assggsryhhis performance.

57.The Applicant requests the UNDT to “order the Dioecof the UN Central

Ethics Office and Chairman of the UN Ethics Comedtto produce his legal

review of the case based on the prior submissidedda3 December 2007.
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Executive Office Director, former Director of theen Office of Legal and
Procurement Support, and former Director of Enenggt Environment Group
to testify and certify that they reviewed the doemts submitted to them.

59.In addition, the Applicant requests the UNDT toeardi) his reinstatement
with direct promotion to the D-2 level as the neWRP-GEF Executive
Coordinator and Director of Environmental Finan@g;retroactive payment
of salary at the D-1 level from July 2006 througimd 2007 and at the D-2
level from June 2007 until date of assumption dfydii) that all negative
performance evaluations be expunged from the Aaptis personnel file;
(iv) that the judgment be inserted in his file; @) applicant benefits be
reimbursed to him including children’s educatiompenses for the year 2006;
(vi) that the Secretary-General apologize to thelispnt; and (vii) that the
Applicant be awarded financial compensation indh®unt of four years of
pensionable salary.
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66.Concerning the Applicant’s allegations of harassnagainst his supervisor,
the complaint was investigated and reviewed, batettwas no evidence to

substantiate the allegations.

67.The Respondent therefore requests the UNDT totréjex application in its
entirety.
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70.Pursuant to UNDP “Results and Competency Assess(®2A) Guidelines
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76.Pursuant to ST/SGB/2005/21, an individual who hele that retaliatory
action has been taken against him because he drasheeported misconduct

should forward all information and documentatioraifable to the Ethics
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an independent office which purpose is “to asgist $ecretary-General in
ensuring that all staff members observe and pertbein functions consistent
with the highest standards of integrity requiredthg Charter of the United
Nations (...)". Amongst other things, the Ethics ©dfiis responsible to
protect the staff against retaliation for reportimgisconduct and for
cooperating with duly authorized audits or investigns. Nevertheless, the
Ethics Office “[does] not replace any existing magisms available to staff
for the reporting of misconduct or the resolutidngoievances (...)"”. The
Tribunal found evidence that the Applicant was prbp advised of the

existing conflict resolution mechanisms.

79.Furthermore, the Tribunal could not find evidenicattthe Applicant actually
reported retaliation to the competent authoritiesrindy his time of
employment with UNDP before he was informed that ¢ontract would not
be extended. Although the Applicant’'s submissioms @oluminous and
largely repetitive, the Tribunal could not find dgnce to substantiate the
Applicant’s allegations that he denounced his stipers of unethical
behaviours or attempts on their part to pres96388(a)1.96388(n)6.56]c
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81.The Tribunal further takes note of the Applicargtgument that he should be
granted a permanent contract for completing fivargef continuous service.
Based on the Applicant's employment history, thebdmal recalls the
provisions of former Staff Rule 204.3 (c) which dedhat “Project personnel
in intermediate-term status who complete five yedrsontinuous service and
whose appointments are extended for at least ortbefuyear shall be
considered to be in long-term status with effeotrfrthe date on which they
complete five years of continuous service”. In pnesent case, the Applicant
joined the Organization on 13 January 2003 anadngract was not renewed

beyond 31 December 2006, which is clearly less fhanyears. Thus, the
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was totally misconceived. Article 9 of the RulesRybcedure clearly states
that a party may move the Tribunal for summary judgt when there iso
dispute as to the material facts. Any party istldtito a judgment as a matter
of law. However, the Applicant had not shown in any
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