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1. The Secretary-General has appealed against Judgment No. UNDT/2020/116/Corr.1,
by which the United Nations Dispute Tribunal (UNDT or Dispute Tribunal) partially granted
the Applicant’s application and resci-0.0015,8 (d r-3.3 (scd]TJO TOl 3¢ -0.002 3w 7.17590
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11. On 2 February 2018, the Applicant’s counsel submitted to the ABCC a medical report,

which outlined the Applicant’s condition and the reason for the delay in submitting his

Appendix D claim.

12. On 26 February 2018, the Applicant filed an application against the decision to reject
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16. On 29 May 2019, the Dispute Tribunal issued Judgement No. UNDT/2019/098,
with respect to Case Nos. UNDT/2018/011 and UNDT/2018/032. The Dispute Tribunal
remanded the Applicant’s claim to the ABCC for institution or correction of the required
procedure, with an order that the ABCC consider the Applicant’s Appendix D claims within

three months of the date of the Judgment.

17. However, the three-member ABCC did not meet to consider the Applicant’s case until
11 December 2019. At that meeting, the ABCC reviewed several reports by the Applicant’s
psychologist, two UNICEF security reports, the Applicant’s attendance records and a report
by the MSD. The ABCC observed that the Applicant’s attendance records showed that he had
been working full time from 2006 through 2015, that he appeared to have been promoted
several times, and that he had on various occasions invoked his traumatic experiences in the
field in order to secure UNICEF Headquarters duty assignments. With one dissent, the
majority of the ABCC concluded that “[the Applicant had] failed to meet the deadline set out
in Article 12 of Appendix D to the Staff Rules and ... [the Applicant had] failed to meet the
standard for waiver due to exceptional circumstances”. The ABCC’s recommendation to deny
the Applicant’s Appendix D claim was approved on 6 January 2020 by the United Nations

Controller, on behalf of the Secretary-General.

18. On 9 January 2020, the Secretary to the ABCC informed UNICEF of the decision to
deny the Applicant’s Appendix D claim.

19. On 17 January 2020, the Applicant filed a third request for management evaluation
challenging the decision of the ABCC, which was upheld by UNICEF on 14 February 2020.

20. On 17 February 2020, the Applicant filed a third application with the
Dispute Tribunal, which was registered as Case No. UNDT/NY/2020/008.

21. In Judgment No. UNDT/2020/116/Corr.1 dated 10 July
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Respondent’s disorderly handling of the present proceedings” was not sufficiently specific.4
Even if accepted that the three-and-a-half-month delay between August 2019 when the
Secretary-General should have reconsidered his decision as per Judgment
No. UNDT/2019/098 and December 2019 when he actually did, the award of USD 20,000

was still excessive.

The Applicant’'s Answer

30. The Applicant requests that the Appeals Tribunal dismiss the appeal and affirm the
UNDT Judgment in its entirety.

31. The Applicant submits that the ABCC proceedings were fraught with irregularities.
The ABCC disregarded the timelines ordered by the Dispute Tribunal in Judgment
No. UNDT/2019/098. The ABCC Secretary was “brazen enough” to inform the ABCC that he
had already “adjudicated” the receivability issue twice. The ABCC relied on the report of the

medical doctor from the MSD, who is a general practitioner and had not spoke
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practitioners and thus abused its authority falls squarely within its competence and should

be affirmed.

34. The Applicant further submits that the Dispute
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Article 12. Time limit for entering claims

Claims for compensation under these rules shall be submitted within four months of
the death of the staff member or the injury or onset of the illness; provided, however,
that in exceptional circumstances the Secre
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peacekeeping missions, providing technical clearance and participating in
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open to it. Nor is it the role of the first instance tribunal to substitute its own decision for

that of the Administration.”

43. In compliance with the above stated principles of judicial review, the exercise of
discretion must be warranted on the basis of reliable facts and be reasoned in order for the

Tribunals to have the ability to
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Additionally, the board noted in passing that the materials submitted do not
sufficiently substantiate a claim (e.g., little to no confirmation that the claimant was
involved in the incidents stated, the primary corroboration was that of the claimant's
psychologist who only relayed what the claimant apparently had stated), but
confirmed that the deadline is a threshold issue and without filing a timely claim,
there is no further consideration given to a claim.

47. It is common cause that the relevant file of the case before the ABCC comprised
medical reports from a psychologist and a psychiatrist, who had been treating the Applicant
since January 2013. These medical reports from the Applicant’s psychologist, dated
9 December 2014 and 28 November 2016, and a report from his psychiatrist dated
20 February 2017, were addressed to the MSD and constituted part of his medical file which
was assessed by the ABCC. In addition, on 1 February 2018, the Applicant’s psychologist
wrote a 20-page letter to the ABCC on behalf of his patient for reconsideration of his
ABCC claim.

48, For the s
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exacerbates their PTSD symptoms, but it deepens the victims, like [the Applicant]
feelings of shame, failure, despair and depression.

49, As opposed to the ABCC, the UNDT, based on the same plethora of evidence, which
constituted the file on record before the ABCC, reached the quite opposite conclusion in

terms of the timely filing of the litigated compensation claim by the Applicant.

50. In the beginning, the UNDT underscored that, without taking on the role of the
decision-maker, the question for the Tribunal to determine was therefore whether it was
appropriate for the ABCC to base its determination only on the MSD’s findings and not on
the psychologist’s medical opinion, according to which the Applicant could not reasonably

have been expected to file his compensation claim before 20 January 2016.1

51. Then, the UNDT proceeded with displaying the pertinent inferences drawn from the
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of the Applicant and his PTSD when determining whether his compensation claim was filed
in a timely manner under Article 12 of the applicable Appendix D.13 Per the psychologist’'s
opinion, considering the Applicant’s mental condition, he could not have reasonably been
expected to file his compensation claim before 20 January 2016. The UNDT accordingly
reviewed the challenged decision, set it aside and remanded the case to the ABCC to consider

the Applicant’s claim on its merits under the applicable Appendix D from before 2017.

54. On appeal, the Secretary-General raises a variety of challenges to the correctness of
the UNDT'S conclusions. First, the Secretary-General attacks the legality of UNDT’s
conclusion by submitting that the UNDT erred in law and fact by making these findings, in
that it exceeded its competence when it assumed the role of the MSD by relying on the
medical reports submitted by the Applicant to find that exceptional circumstances existed
that justified waiving the time requirements that were set forth in Article 12 of Appendix D.
The ABCC relied on the medical advice of the MSD to interpret the medical reports submitted
by the Applicant when it recommended that the medical reports submitted by the Applicant
did not evince the existence of exceptional circumstances that could justify acceptance of the
claim after the time limits that were set in Article 12 of Appendix D. So, the UNDT
erroneously assumed it had the authority and competence to question the MSD’s medical
expertise and decided that the medical advice rendered by the MSD to the ABCC was
incorrect. Rather, according to the Secretary-General, members of the ABCC must rely on
the advice of the MSD when they assess the information contained in such reports and the

manner in which this medical information relates to the policies of the Organization.

55.
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inconsistencies and contradictions. Therefore, we do not share the UNDT's view that the
ABCC should have relied solely on the Applicant’s psychologist’s medical opinion as it was
the only relevant and qualified medical assessment of the Applicant and his PTSD when
determining whether his compensation claim was filed in a timely manner under Article 12 of

the applicable Appendix D.14

57. Moreover, contrary to the UNDT’s relevant finding, it is not true that, in assessing
whether there were exceptional circumstances such as to warrant the filing of the litigated
claim for compensation under Article 12 of the applicable Appendix D to the Staff Rules
beyond the four-month time-limit, the ABCC had solely and exclusively rested upon the
MSD’s medical report. On the contrary, as it is evident on the face of its recommendation,
the ABCC took all relevant considerations into account including the evaluations contained
in the Applicant’'s psychologist and psychiatrist reports, which constituted part of the

documentary file before it, and especially the medical history,
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his compensation claim, as well as three-month net-base salary in compensation for

procedural delays.?

66. Notwithstanding our sincere and profound sympathy for the Applicant’s plight and
the history of this case that presents a sorrowful picture of delay on the part of the
Administration in considering the Applicant’s compensation claim, which was submitted on

20 January 2016, we, however, have to adhere to
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70. The appeal is
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DISSENTING OPINION BY JUDGE KANWALDEEP SANDHU

1. Further to the majority Judgment, | respectfully disagree with their finding that the
Dispute Tribunal exceeded its competence and committed errors of law and fact resulting in a

manifestly unreasonable decision.

2. Article 12 of Appendix D (ST/SGB/Staff Rules/Appendix D/Rev. 1) provides that
claims for compensation under these rules shall be submitted within four months
of the injury or the onset of the injury. However, “in exceptional circumstances, the
Secretary-General may accept for consideration a claim made at a later date”. This is a
wide discretion which is not qualified or defined by the applicable regulatory
framework. What constitutes exceptional circumstance will vary from case to case.9 So long

as this discretion is properly exercised, it cannot be challenged.2°

3. Despite the broad discretion provided to the Secretary-General, the discretion is not
unfettered. The exercise of the discretion must be “legal, rational, procedurally correct and
proportionate”.2! This means that judicial review will consider whether relevant matters have
been ignored and irrelevant matters considered, and also examine whether the decision is
absurd or perverse. It is not the role of judicial review to consider the correctness of the
choice made by the Secretary-General amongst the various courses of action open to him or

substitute a decision for that of the Secretary-General.22

4. An important issue in reviewing the legality of the impugned decision is whether,
in carrying out its delegated function under Article 12 of Appendix D, the ABCC applied
the correct legal test of “exceptional circumstances” in making its recommendation to the

Secretary-General such that the
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key issue was why the Applicant “could and did invoke his trauma for other special
consideration, but failed to do so to file a claim form and submit medical reports to the
ABCC”. Itinitially accepted that submitting a claim “may in itself be traumatic and cause

some degree of avoidance”, but
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Dr. M.R. and noted the doctor had not assessed the Applicant’s condition but his
capacity to file the claim. The Dispute Tribunal correctly held that the Applicant’'s capacity
to file a claim was not the sole, relevant consideration in determining

“exceptional circumstances”. As the Applicant’s psychologist’s medical opinion was the only
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the Dispute Tribunal considered the question of whether he was qualified to provide an

expert medical opinion on PTSD based on his credentials and qualifications.

15. We may disagree with the Dispute Tribunal's view of the evidence (as does the
majority), but the Dispute Tribunal's Judgment should not be overturned unless it can be
found that any error on a question of fact resulted in a manifestly unreasonable decision,
which 1do not find. | note thatthe majority of this panel also equates “exceptional
circumstances” with capacity in finding that the Applicant had invoked his PTSDin
pursuing advantages but had not sufficiently explained why he could not file the
claim form for present benefits. This reasoning relies ona technical and narrow
definition of “exceptional circumstances” as meaning “incapacity” contrary to the provisions
of Appendix D.
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be clear or homogenous.  This finding was entirely within the competence of the

Dispute Tribunal as the first instance trier of fact.

18. As for the award of for compensation, the Dispute Tribunal did not commit an error
of law or fact in its assessment of the award given its finding of the Organization’s
unconscionable delays in considering the Applicant's claim for compensation, the
ABCC Secretary’s interference, and the “disorderly” handling of the Dispute Tribunal’s

proceedings.
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