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JUDGE DIMITRIOS RAIKOS, PRESIDING.

1. Ms. Patkar contested the Administration’s decision not to renew her fixed-term
appointment. The United Nations Dispute Tribunal (UNDT or Dispute Tribunal) issued
Judgment on Receivability No. UNDT/2020/105 and rejected her application as not receivable
being time-barred for not submitting a timely request for a management evaluation as required
by Article 8.1 of the UNDT Statute and Staff Rule 11.2. The United Nations Appeals Tribunal
(Appeals Tribunal) upholds the UNDT Judgment and affirms
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7. The Dispute Tribunal held that Ms. Patkar’s application was not receivable because it was
time-barred. The Dispute Tribunal found that the contested decision had been communicated to

Ms. Patkar by letter on 24 November 2017, how
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21. Moreover, the Appeals Tribunal has held that it is the role of the Dispute Tribunal to
adequately interpret and comprehend the application submitted by the moving party, whatever
name the party attaches to the document, as the judgment must necessarily refer to the scope of
the parties’ contentions. Thus, the Dispute Tribunal has the inherent power to individualize and
define the administrative decision challenged by a party and to identify the subject(s) of

judicial review.*

22. Per our jurisprudence, an appealable administrative decision is a decision whereby its key
characteristic is the capacity to produce direct legal consequences affecting a staff member’s
terms and conditions of appointment. Further, the date of an administrative decision is based on

objective elements that both the Administration and staff members can accurately determine.>

23. Deciding what is and what is not a decision of an administrative nature may be difficult
and must be done on a case-by-case basis and will depend on the circumstances, taking into
account the variety and different contexts of decision-making in the Organization. The nature of
the decision, the legal framework under which the decision was made, and the consequences of
the decision are key determinants of whether the decision in question is an administrative
decision.® What matters is not so much the functionary who takes the decision as the nature of
the function performed or the power exercised. The question is whether the task itself is

administrative or not.

24. In the present case, the letter, sent to Ms. Patkar on 24 November 2017, stated, in

relevant part, that:

I must with regret now give you formal notice that your current appointment will not be
renewed when it expires on 31 March 2018 and you will be separated from service. Should
you be selected for one of the new WSSCC posts, the foregoing would of course cease to be
applicable. The foregoing would also not apply if you are selected for and accept any other
fixed-term UNOPS post commencing on or before 1 April 2018.

4 Olowo-Okello v. Secretary-General of the United Nations, Judgment No. 2019-UNAT-967, para. 26;
Cardwell v. Secretary-General of the United Nations, Judgment No. 2018-UNAT-876, para. 23; Fasanella
v. Secretary-General of the United Nations, Judgment No. 2017-UNAT-765, para. 20.

5 Larriera v. United Nations Joint Staff Pension Board, Judgment No. 2020-UNAT-104, para. 29;
Olowo-Okello v. Secretary-General of the United Nations, Judgment No. 2019-UNAT-967, para. 31;
Farzin v. Secretary-General of the United Nations, Judgment No. 2019-UNAT-917, para. 36.

6 Olowo-Okello v. Secretary
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have tried to remain in the service of the Organization, which does not impact on or diminish the

finality of the decision not to renew Ms. Patkar’s appointment beyond 31 March 2018.8

28. Consequently, at the material time, on 24 November 2017, Ms. Patkar knew or
reasonably should have known of the content and finality of the above appealable decision, which
triggered the time -limit for her to request management evaluation. By failing to do so within the
following 60 days, her request for management evaluation was time-barred, as correctly held by

the UNDT, and therefore her application was not receivable ratione materiae.

29. Finally, Ms. Patkar submits that the UNDT’s holding that the selection decision is a
second and separate administrative decision is wrong because when the UNDT held that “a new
decision to rescind the earlier non-renewal due to the Appellant’s selection for another position
would have been simply a new administrative decision superseding a previous decision” the
UNDT effectively stated that a selection decision would have been a new administrative decision,
while a non-selection is not. However, this argument does not assist her because, regardless of
the misplaced reading of this holding by Ms. Patkar —as the UNDT simply made a reference to
the appealable nature of a possible selection decision for another post without pronouncing
further on the nature of the non-selection decision, this does not in any way impact on the
UNDT’s correct ultimate conclusion that the letter conveyed a final administrative decision not to

renew Ms. Patkar’s appointment beyond 31 March 2018.

30. In light of the foregoing, the appeal is
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31. The appeal is dismissed and Judgment No. UNDT/2020/105 is confirmed.

Original and Authoritative Version: English

Dated this 19t day of March 2021.

(Signed) (Signed) (Signed)
Judge Raikos, Presiding Judge Colgan Judge Knierim
Athens, Greece Auckland, New Zealand Hamburg, Germany

Entered in the Register on this 28" day of April 2021 in New York, United States.

(Signed)

Weicheng Lin, Registrar
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Judge Graeme Colgan’s dissenting opinion:

1. I respectfully disagree with the decision of the majoirity and dissent for the

following reasons.

2. The Judgment of the Appeals Tribunal in Zachariah® cited by the majority in their
Judgment is distinguishable. It addressed the question whether a similar, but not identical letter
to that received by Ms. Patkar, conveyed an administrative decision that was contestable before
the UNDT following a management evaluation. The Appeals Tribunal held that it did, and | do
not disagree with that legal analysis. Ms. Patkar’s letter likewise conveyed an administrative
decision capable of founding jurisdiction for proceedings in the UNDT. In my assessment,
however, when that notification took effect so creating finality in the decision conveyed, was
when the conditions contained in the letter were not fulfilled. The Appeals Tribunal in
Zachariah held:°

The termination letter of 31 December 2013, resulting from the abolishment of
Mr. Zachariah’'s post, was a final decision of the Administration to terminate his
permanent appointment with the Organization, as demonstrated by th
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5. The letter of 24 November 2017 advised Ms. Patkar that, unless she obtained another
post, either by being appointed to one of the new WSSCC posts or, by 1 April 2018 she had
taken up another fixed-term UNOPS post, then she would be separated from service when
her then-current fixed-term appointment expired on 31 March 2018. The separation by

non-renewal would not take place unless a
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