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JUDGE MARTHA HALFELD, PRESIDING.

1. Mr. Russo-Got joined the United Nations Office for Project Services (UNOPS) in
New York in 2016 on a fixed-term appointment (FTA), which was extended through
mid-2018. His post was abolished and in this application to the United Nations
Dispute Tribunal (Dispute Tribunal or UNDT), he challenged the decisions not to select him
for two other vacant posts. In its Judgment, the Dispute Tribunal rejected Mr. Russo-Got’s
application, after having found that there was adequate contemporaneous written
documentation to minimally show that he had received a full and fair consideration during
the selection exercises, and that Mr. Russo-Got had failed to rebut that finding with clear and
convincing evidence. In this Judgment, the United Nations Appeals Tribunal

(Appeals Tribunal or UNAT) affirms this decision.
Facts and Procedure

2. Mr. Russo-Got joined UNOPS in New York effective 1 August 2016 as a P-3 Project

Manager initially on a one-year FTA, which was extended for another year through 31 July 2018.

3. On 29 June 2018, Mr. Russo-Got was informed that his post would be abolished, and
his FTA would not be renewed beyond 31 July 2018. On 27 July 2018, he filed a request for

management evaluation of the abolition of his post and the non-renewal of his FTA.

4. On 1 August 2018, Mr. Russo-Got and UNOPS reached a settlement agreement.
Under that agreement, UNOPS undertook to “send to [Mr. Russo-Got] all vacancy

announcements for the UNOPS projects” during the period (1 December 2018
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6. On 21 August 2018, Mr. Russo-Got applied for a vacancy announcement (VA) for
Business Development Specialist at the P-3 level. On 3 October 2018, he applied for the
position of Process Design Advisor at the P-4 level. He was subsequently selected to take a
written assessment separately for each of the two posts, but he did not pass those tests. His
candidacy for the two posts was consequently not advanced to the next phase of the selection

process. This forms the subject of the present appeal.
Business Development Specialist at the P-3 level

7. Between 17 August 2018 and 30 August 2018, UNOPS circulated a VA for multiple
positions of Business Development Specialist at the P-3 level under an FTA for one year

subject to extension.

8. Mr. Russo-Got applied and was invited to a 1 ¥ hour written assessment exercise on

9 November 2018. He submitted his assessment on time.

9. On 13 November 2018, an UNOPS human resources officer sent the test results
including Mr. Russo-Got's to two graders for assessment. The human resources officer
advised the graders that the test consisted of three questions, with Question One weighing
50 points, and Questions Two and Three weighing 25 points each, and that 60% was the
passing threshold.

10. On 28 November 2018, the graders sent their assessment back to the human
resources officer. Seven candidates had taken the test, and their test papers had been given
to the graders anonymously with an English letter assigned to each candidate. Mr. Russo-Got
was assigned “A”. The grading table showed that, for his test, Mr. Russo-Got received 59%
from one grader and 25% from the other grader for an average total of 42% (59+25/2), below
the 60% passing threshold. The grading table also showed that three candidates passed the

test whereas four candidates including Mr. Russo-Got failed the test.

11. One grader made specific comments on Mr. Russo-Got’s test: “The candidate answer
is quite general and somehow focus on technical aspects”; “Once again very technical
responses focused on data conversion rather than data transformation without any business
or solution impact assessment”; “Most of these challenges listed by the candidate are not
directly related to the transformation activity. Challenges anticipated would be lack of

consensus amongst stakeholders around the new data model, impact on the current solution
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25. In Judgment No. UNDT/2020/075/Corr.1 dated 28 May 2020, the Dispute Tribunal
rejected Mr. Russo-Got’s application. It reviewed the two impugned selection exercises but
found no irregularities. In respect of the P-3 Business Development Specialist post, the
UNDT found that UNOPS had produced adequate contemporaneous written documentation
to minimally show that Mr. Russo-Got had received a full and fair consideration during the
selection exercise, and that Mr. Russo-Got had failed to rebut that finding with clear and
convincing evidence. Regarding the P-4 Process Design Advisor post, the Dispute Tribunal

made the same finding.

26. On 2 June 2020, Mr. Russo-Got filed an application with the Dispute Tribunal
seeking an interpretation of paragraphs 14 to 17 of Judgment No. UNDT/2020/075/Corr.1.

27. In a subsequent Judgment on Interpretation No. UNDT/2020/083 dated 3 June 2020,
the Dispute Tribunal rejected Mr. Russo-Got'’s application for interpretation as inadmissible,
because paragraphs 14-17 as well as the remaining parts of the questioned Judgment were
“straightforward and easy to understand”.?  The Dispute Tribunal observed that
Mr. Russo-Got’s application for interpretation was “nothing but frivolous and only serve[d]

to waste valuable judicial resources”.?

28. Mr. Russo-Got appealed Judgment No. UNDT/2020/075 on 25 July 2020. The

Secretary-General filed an answer on 25 September 2020.
Submissions
Appellant’s Appeal

29. Mr. Russo-Got requests that the Appeals Tribunal reverse the fact findings of the
Dispute Tribunal or remand the case to the UNDT for additional fact findings. He also
requests that the Appeals Tribunal rescind the “unlawful” decisions not to select him for
either the P-3 Business Development Specialist post or the P-4 Process Design Advisor post.
In terms of compensation, Mr. Russo-Got seeks restitution of his salary and associated
benefits from 31 January 2019 to the date of his reappointment, moral damages, partial

reimbursement of the cost for his medical treatment, legal costs, and moral damages for a

2 Judgment No. UNDT/2020/083, para. 6.
3 1bid., para. 7.

6 of 15 !



D" gyt =4 (&) $*#P++ (L ¥V -4 /B (Y

Judgment No. 2021-UNAT-1100
|

lost career opportunity, damage to his professional reputation, and the harm resulting from

the failure to find him an alternative post.

30. Mr. Russo-Got maintains that the Dispute Tribunal committed all the errors as
enumerated in Article 2 of the UNAT Statute. It failed to examine the entirety of the
evidence. The Dispute Tribunal failed to find that there were significant procedural
irregularities in the selection exercises, in that UNOPS failed to prove with a minimal
contemporaneous and credible evidence that he was candidate “A” for the P-3 Business
Development Specialist assessment exercise or candidate “F” for the P-4 Process Design
Advisor assessment exercise; the undated grading documents and the e-mail announcements
of his non-selection were no contemporaneous written documentation but they were made
ex post facto for the sole purpose of the present proceedings; the documents that the

Respondent has produced have no connection with each other; they are “fake” documents.

31. Contrary to the UNDT’s findings, Mr. Russo-Got had challenged the authenticity of
the test scores, the quality of the grading methodology, the competence and professionalism
of the graders, the unacceptable differences in grading between the two graders, the failure of
the short listed and selected candidates to meet the education requirements and their
suspected plagiarism, and the lack of contemporaneous written records, etc. According to a
staff member who wishes to remain anonymous, Mr. Russo-Got's test results for both
positions were good and his candidacy should have proceeded to the next phase of the
selection process. Two independent internationally known reviewers put Mr. Russo-Got’s

tests at 80 % at a minimum.

32. The Dispute Tribunal also erred when it concluded that there was no violation of
Mr. Russo-Got's basic rights. Mr. Russo-Got maintains that UNOPS failed to reassign him to
a suitable position as it did for his colleagues in a similar situation. It also failed to give his
candidacy the full and fair considerations for either of the two positions and unjustifiably
excluded his candidacy from the selection process, in violation of his fundamental rights and

the principle of equal opportunities.
The Secretary-General’s Answer

33. The Secretary-General requests that the Appeals Tribunal dismiss Mr. Russo-Got’s

appeal and affirm the UNDT Judgment.
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Regulation 4.4

Subject to the provisions of Article 101, paragraph 3, of the Charter, and
without prejudice to the recruitment of fresh talent at all levels, the fullest regard shall
be had, in filling vacancies, to the requisite qualifications and experience of persons
already in the service of the United Nations. This consideration shall also apply, on a
reciprocal basis, to the specialized agencies brought into relationship with the
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found that the written tests for both posts had been prope
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Judgment

56. The appeal is dismissed and Judgment No. UNDT/2020/075 is affirmed.

Original and Authoritative Version: English

Dated this 19t day of March 2021.

(Signed) (Signed) (Signed)
Judge Halfeld, Presiding Judge Colgan Judge Sandhu
Juiz de Fora, Brazil Auckland, New Zealand Vancouver, Canada

Entered in the Register on this 26t day of April 2021 in New York, United States.

(Signed)

Weicheng Lin, Registrar
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