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JUDGE RICHARD LUSSICK , PRESIDING . 

1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it an appeal  

against Judgment No. UNDT/2017/073, rendered  by the United Nations Dispute Tribunal  

(UNDT or Dispute Tribunal) in Geneva on 12 September 2017, in the case of Loeber v. 

Secretary-General of the United Nations.  Mr. John Henry Frank Loeber filed the appeal on 

14 November 2017, and the Secretary-General filed an answer on 15 January 2018. 

Facts and Procedure 

2. The following facts are taken from the impugned Judgment: 1 

… The Applicant was selected for the P-5 post of Chief of Section (Procurement 

of Goods), [Procurement Management and Contracting Services (PMCS)], effective  

2 March 2014, under a two[-]year fixed-te rm appointment (“FTA”) due to expire  

on 1 March 2016.  

… By email of 1 August 2014, the Head, PMCS, informed the PMCS Goods team 

about changes in reporting lines, inter alia, that the mixed items team would now 

report to the P-4 Senior Supply Officer (“ SSO”), who would also focus on field goods 

case submissions and serve as single point of contact for the field.  
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… The report of the Fritz Institute was presented in March 2015. It stressed the 

dramatic change that the Organization had undergone since the 2008 report, noting, 

for instance, that income and expenditure in response to a wide range of ongoing and 

protected emergencies had almost doubled.  

… On 4 June 2015, a meeting was held, inter alia, between the  

High Commissioner, UNHCR, the Assistant High Commissioner for Operations, 

UNHCR, the Head, DESS, the Head, [PMCS], and the Head, Supply Management and 

Logistics Service (“SMLS”), UNHCR. In an email dated 11 June 2015, entitled  

“Note on HC’s meeting on the Supply Chain, 4 June 2015”, addressed to the members 

of the meeting and others, it is stated, inter alia, that:  

DESS also requested to strengthen its staff in Budapest, for an additional 

cost of 800,000 USD. 20% of all audit recommendations in UNHCR 

were on procurement and procurement therefore needed to be 

transformed into a more robust service ([Headquarters (“HQ”)] section 

and Field section). The HC noted that this would be acceptable for 2016 

as these concerns are valid and this function needs strengthening.  

… The Head, DESS, sent a memorandum dated 16 June 2015 to the  

High Commissioner, entitled “Follow up to the Fritz Institute Review of the Supply 

Chain”. In that memo, the Director, DE SS, noted four “priority actions and  

decision[-]making points for consideration by the High Commissioner”. One of them 

concerned “the transformation of procurement into a more robust service by 

reconfiguring the service into a HQ section and a Field section”. To that 

memorandum, the Head, DESS, annexed further explanations on the proposed 

restructuring, including an organigram on  the proposed DESS new structure. The 

High Commissioner signed the memorandum off on 25 June 2015.  

… The Head, PMCS, the Applicant’s supervisor, informed the latter during a 

meeting on 18 June 2015 of the intention to propose to the Budget Committee the 

restructuring of two services within DESS: PMCS and SMLS. This implied the 

proposal to discontinue the Applicant’s position and that of Chief of Section 

(Procurement of Services), and the creation of two P-5 level posts of Chief of Section 

(Procurement Field Support, on the one hand, and Procurement HQ, on the other 

hand); this was confirmed to the Applicant in writing by letter dated 22 June 2015.  

… In a memorandum dated also 18 June 2015, and entitled Follow up to the 

Fritz Institute Review of the Supply Chain, the Director, DESS, submitted the new 

structuring proposal to the Secretary of the Budget Committee. It was received by the 

Budget Committee on 19 June 2015. During a meeting with staff of both services held 

also on 19 June 2015, the Heads of PMCS and SMLS presented the restructuring 

proposal, and responded to questions raised by staff, including the Applicant.  
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… In an email of 29 June 2015, to the Deputy High Commissioner, UNHCR, and 

others, the Applicant expressed his concerns and criticism about the submission to the 
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… On 25 March 2016, the Applicant filed a request for management evaluation 

of the 15 February 2016 separation decision.   

3. Mr. Loeber subsequently filed three applicatio ns with the Dispute Tribunal in Geneva.  

The impugned Judgment disposed of two of them, namely, the application contesting the 

decision to discontinue the P-5 post of Chief of Section (Procurement of Goods) within PMCS 

that Mr. Loeber encumbered (first application), and the application concerning the decision not 

to renew his FTA beyond 2 March 2016 (second application).   

4. In the impugned Judgment, the Dispute Trib unal concluded that Mr. Loeber’s first 

application was not receivable ratione materiae as it was directed against an administrative 

decision not subject to judicial review.  However, the UNDT found Mr. Loeber’s second 

application receivable, because the decision not to renew his FTA resulted from the restructuring 

and the consequent abolition of his post.  On the merits, however, the Dispute Tribunal rejected 

Mr. Loeber’s second application in its entirety, after it found that the non-renewal decision had 
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jurisprudence contains several examples where an appeal against a decision to abolish a post was 

received and decided upon. 

6. The UNDT erred on several questions of fact by omitting essential facts of the case and 

representing certain facts in a misleading manner, leading it to make erroneous conclusions and 

a manifestly irregular decision.  For instance, it fa iled to note the “suddenly switched position” of 

UNHCR in respect of the importance or relevance of the Fritz report leading to the restructuring 

exercise, the irregular and inverted flow of the review/approval process raising questions about 

whether the High Commissioner had properly appr oved the restructuring exercise and whether 

the Budget Committee had had adequate time to understand the intricacies of the restructuring 

exercise before it approved the restructuring proposal, the lack of information given to  

Mr. Loeber before submission of the restructur ing proposal to the Budget Committee, and the 

fact that the High Commissioner of UNHCR had no t approved the restructuring on 25 June 2015 

or thereafter.   These errors in fact and law and the procedural irregularities render the ensuing 

restructuring exercise unlawful and the resulting decisions to abolish Mr. Loeber’s post and to 

discontinue his service invalid.     

7. The Dispute Tribunal erred in concluding that Mr. Loeber had no expectation of renewal.  

Contemporaneous evidence only confirms or reconfirms his understanding of an expectancy of 

renewal of his FTA.  

8. Mr. Loeber requests that the Appeals Tribunal vacate the impugned Judgment,  

quash the decision to abolish his post and not to renew his contract, and order his  

reinstatement for a period of time corresponding to  a normal expected extension of his contract.  

Alternatively, Mr. Loeber requests that the A ppeals Tribunal award him compensation equal to 

his emoluments and entitlements for at least thr ee years, moral damages in an amount of not less 

than six months’ salary, reimbursement of his legal fees in an amount of not less than  

30,000 Swiss Francs, and any other remedies that the Appeals Tribunal may deem necessary  

and fair.       

The Secretary-General’s  Answer  

9. The Dispute Tribunal correctly determined th at Mr. Loeber’s first application was not 

receivable ratione materiae.  The decision under challenge in the first application was a 

notification that the Budget Committee had approv ed the proposal to discontinue Mr. Loeber’s 
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Considerations 

16. The Judgment of the Dispute Tribunal cons
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20. Mr. Loeber submits that the UNDT erred in concluding that his first application was 

not receivable on the basis of the Appeals Tribunal decision in Lee.9 

21. There is no merit in Mr. Loeber’s submission that Lee was different from the present 

case in that the Lee application was directed against a proposal to abolish her post whereas 

his first application was directed against the decision to abolish his post already taken and 

communicated to him.  It makes no difference whether the restructuring was at the proposal 

stage or had already been adopted.  The Appeals Tribunal held in Lee that10  

even if the General Assembly had adopted such a resolution, that decision would not 

have changed anything. Both the Secretary-General’s budgetary proposal and the 

General Assembly’s adoption by resolution of the budget proposal are merely acts 

prefatory to or preceding an administrative decision that would ‘produce[] direct legal 

consequences’ to Ms. Lee’s employment. Although Ms. Lee cannot challenge the 

discretionary authority of the Secretary-General to restructure the Organization or to 

abolish her post, she may challenge an administrative decision resulting from the 

restructuring once that decision has been made. 

22. Mr. Loeber’s further submission also has no merit.  He argues that the UNDT was in 

error in holding that his application was not re ceivable because “the jurisprudence of this 

Tribunal contains several examples of cases where an appeal against the decision to abolish a 

post was received and decided upon”. He offers no explanation for this submission but 

merely footnotes three cases: Messinger, Pacheco and De Aguirre.11  

23. Those decisions do not assist him, as they do not establish that a decision by the 

Secretary-General to restructure the Organization, including the abolition of posts, is an 

administrative decision subject to judicial review .  In each of those cases, the administrative 
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30. In deciding Mr. Loeber’s claim that he had a legitimate expectancy that his contract 

would be renewed, the UNDT took into account the following facts: (i) Mr. Loeber “was on 

notice, at the latest on 24 July 2015, that his post was going to be discontinued and,  

hence, was aware that there was a possibility that his contract would not be renewed beyond  

1 March 2016 against that position”, and (ii) he “was fully aware of the duration and the 

nature of his appointment when he signed his letter of appointment”. 16
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37. We find no error in this decision and Mr. Lo eber’s argument is entirely without merit. 

38. It follows from our findings that Mr. Loeb er has not established any errors in the 

UNDT Judgment, which found his first applicat ion not receivable and dismissed his second 

application on the merits.  Accordingly, there is no basis for an award of compensation. 

Judgment 

39. The appeal is dismissed and Judgment No. UNDT/2017/073 is affirmed. 
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Dated this 29th day of June 2018 in New York, United States. 
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(Signed) 
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(Signed) 
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(Signed) 
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