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JUDGE JOHN MURPHY, PRESIDING.

1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it an
appeal filed by Ms. Stephanie Fox against a decision of the Standing Committee of the
United Nations Joint Staff Pension Board (Standing Committee and UNJSPB, respectively)
communicated to Ms. Fox on 31 July 2017. Ms. Fox filed her appeal on
27 October 2017, and the United Nations Joint Staff Pension Fund (UNJSPF or the Fund) filed

its answer on 20 December 2017.
Facts and Procedure

2. Ms. Fox who is a national of the United States, participated in the Fund from
4 January 2010 to 3 January 2015, as a staff member of the United Nations Relief and
Works Agency for Palestine Refugees in the Near East (UNRWA). During the first three years
of her participation, Ms. Fox was employed in regular pay status. During the last two years of
her participation, Ms. Fox was on Special Leave Without Pay (SLWOP) from UNRWA.

3. Ms. Fox elected from the outset of her SLWOP to continue her participation in the Fund
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(she incorrectly stated “4 January 2014” but the timing and context of the letter made it obvious

that she was referring to 2015) and informing th
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9. On 11 August 2015, Ms. Fox wrote to the Fund stating that the amount she had received
was approximately USD 50,000 less than what she had paid into the Fund. By e-mail dated
3 May 2016, nine months after Ms. Fox had queried her payment, the Fund informed Ms. Fox
that in the case of a withdrawal settlement, only the contributions made by the participant plus
interest are paid out, and the member organization’s share of contributions is not paid out. The
Fund further advised that, having elected a withdrawal settlement, she could, if she again became

a participant in the Fund in the future, elect to restore her prior contributory service.

10. On 8 May 2016, Ms. Fox forwarded the Fund's response to UNRWA. She commented

as follows:

Regarding my pension payout, | have finally received a response from
the UNJSPF...

This explanation is different from what | understood from UNRWA when | decided
to continue to participate in the pension fund during my SLWOP and pay UNRWA'’s
portion, as well as my own. Clearly, if I had known that I would not get back UNRWA'’s
portion that | personally paid, 1 would not have decided to pay it and continued to
participate in the fund.

11. When she received no further information or assistance from the Fund, Ms. Fox on
18 December 2016, wrote to the Office of Staff Legal Assistance (OSLA), and copied UNRWA and
the Fund, seeking legal assistance with her case. On 20 December 2016, the Fund responded
bringing to OSLA’s attention the e-mail it wrote to Ms. Fox on 3 May 2016, as well as the Fund’s

interpretation of the relevant Regulations.

12. On 30 March 2017, UNRWA advised the Fund that it had not provided any guidance to

Ms. Fox, and that Ms. Fox had been referred to the Fund for advice.

13. On 16 February 2017 and 2 March 2017, Ms. Fox requested review, by the
United Nations Staff Pension Committee (UNSPC), of the Fund’s decision to deny her request to
be reimbursed the pension contributions she paid on behalf of UNRWA during the two-year
period of SLWOP. By letter dated 18 April 2017, Ms. Fox was informed that the UNSPC upheld
the Fund’s decision.
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14. On 6 May 2017, Ms. Fox submitted an appeal to the Standing Committee. The
Standing Committee considered the case at its meeting held on 21 July 2017, and upheld the
decision of the UNSPC. By letter dated 31 July 2017, Ms. Fox was informed of the

Standing Committee’s decision. The relevant part of the letter reads:

After reviewing all the documents, the Committee decided to uphold the decision of the
UNSPC. The Committee noted that you were paid the benefit due to you following your
separation from the United Nations and election for a withdrawal settlement under
Article 31 of the Regulations of the United Nations Joint Staff Pension Fund. The
Regulations do not provide for the member organization’s share of contributions to be
paid out, regardless of whether those contributions are remitted by the member
organization, or by the participant in cases of SLWOP. Furthermore, the Committee noted
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the participant’s “own contributions” should be interpreted as only applicable to the withdrawal

settlement made by a participant in pay status.

16. In the alternative, Ms. Fox contends that the term “contributions” is very generally
defined under Article 1(o) of the Regulations. For the purposes of determining “own
contributions” in the case of contributions made by a participant on SLWOP, the provisions of
Articles 22(b), 25(b)(i) and 31(b) of the UNJSPF Regulations should be read together as
providing that where a staff member continues to pay the combined amount of the contributions
due, the withdrawal settlement will include the amount of a participant’s combined contributions

within “own contributions”.

17. The Standing Committee further erred in fact resulting in a manifestly unreasonable
decision. Contrary to the conclusions of the Standing Committee, the Fund failed to inform
Ms. Fox that, if she paid the member organization’s share of contributions during her period of
SLWOP and subsequently elected a withdrawal settlement, the member organization’s share of
contributions would not be paid out to her. She maintains that the evidence shows that while she
repeatedly sought clarification on the Regulations and Rules of the Fund, she either did not
receive a response at all, or in other instances received a response which failed to address or to
clarify in plain language the substantive and crucial issue at hand, namely the actual amount she
would receive from a withdrawal settlement, and that she would lose two thirds of the
contributions she had made while on SLWOP. She submits that the Fund failed in its

“obligations of due diligence to inform” her of her benefits, which duty forms part of its mandate.

18. In this regard, Ms. Fox refers to several e-mails and, in particular, her e-mail exchange
with the Fund in January 2013 in which she asked whether she could withdraw her contributions
at any time and was advised that she could only withdraw her contributions upon separation
from service. Furthermore, prior to electing a withdrawal settlement, Ms. Fox requested but was
not provided with estimates showing the anticipated amount of her withdrawal settlement and
other benefit options. She also refers to the 2017 Annual Letter in which the Fund appears to
concede that it needs to enhance its communications capacity. It also provides that an estimate
of a participant’s benefit options may be requested within six months of a participant’s
anticipated separation. Ms. Fox points out that she attempted to obtain this information on
two occasions without success. At no point, despite her queries, was she ever told that her
withdrawal settlement would not include the full amount of her contributions made during her

SLWOP. She adds that at “at no point, was the financial outcome of the choice between the
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deferred benefit and withdrawal settlement presented”. This failure “to provide the requested,
accurate [] information to beneficiaries about separation option[s] in a manner which would have
reasonably clarified the situation and consequences” to allow her to make an informed decision

“constitutes a failure of due diligence” which has caused her considerable damages.

19. Ms. Fox accordingly requests that the Appeals Tribunal reverse the decision of the
Standing Committee and return to her the outstanding amount of USD 46,389.54 consisting of
the (organization’s) contributions she made over a period of two years, plus interest. In the
alternative, she requests that the Appeals Tribunal order payment of this amount for the damages
suffered from the failure to follow procedure and provide an estimate of the withdrawal

settlement. Ms. Fox further requests that the Appeals Tribunal hold an oral hearing.
The Fund’s Answer

20. The definition of “own contributions” in Article 1(0) of the UNJSPF Regulations refers to
“contributory service under article 22”, without drawing a distinction between contributory
service during a period of pay status (Article 22(a)) and contributory service during a period of
SLWOP (Article 22(b)). If the definition of “own contributions” were intended to apply only to
contributory service during a period of pay status, it would refer specifically to Article 22(a).
Instead, it refers to Article 22 in its entirety, thereby also applying to contributory service during
a period of SLWOP.

21. The Fund further submits that, contrary to Ms. Fox’s alternative contention, Article 25(b)
providing for contributions during SLWOP does not contain an exception to the limitations set
forth in Article 25(a), column B which provides the normal rates of contribution during a period
of pay status. The only exception that Article 25(b) sets out relative to Article 25(a) is that it
grants flexibility to participants and their employing member organizations to decide how to
apportion the contributions due to the Fund during a period of SLWOP. The definition of “own
contributions” is explicitly pegged to “column B” of the table in Article 25(a), indicating that the

intention of the Regulations is to ensure that the amount of the withdrawal settlement is
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22. The Fund is a defined benefit plan, not a defined contribution plan. A participant in the
UNJSPF, as a defined benefit plan, has no ownership right to any of the contributions paid in;
rather, he or she has a right to a guaranteed (defined) benefit calculated in accordance with the
plan’s regulatory framework. There is no basis on which the withdrawal settlement paid to
Ms. Fox can be calculated differently because she remitted her member organization’s share of
contributions during her SLWOP. In all cases, the withdrawal settlement corresponds to the
contributions made by the participant, not to exceed one third of the total contributions made to
the Fund, plus interest, increased by 10 per cent for each year of contributory service above
five years, to a maximum of 100 per cent. Reimbursing Ms. Fox the organization’s share of
contributions would go against the nature of the Fund as a defined benefit plan, and constitute an

unjust enrichment of Ms. Fox at the expense of all other Fund participants and beneficiaries.

23. By continuing to contribute to the Fund during her period of SLWOP, Ms. Fox accrued
the benefit of having two further years of contributory service, thereby reaching five years of
contributory service in the Fund. As a result, she had the option to elect a deferred retirement
benefit under Article 30 of the UNJSPF Regulations upon her separation, which would have
provided her with a guaranteed income stream once she reached her retirement age, as well as
related survivor’s benefits in the event of her death. Ms. Fox ultimately elected a withdrawal
settlement foregoing the option of a deferred retirement benefit but preserving her right to elect
restoration of her contributory service should she rejoin a member organization of the Fund in

the future.

24. The General Assembly recently considered the fact that the organization’s share
of contributions is retained by the Fund in cases of withdrawal settlements. The
Advisory Committee on Administrative and Budgetary Questions noted that, if the
UNJSPF Regulations were changed to allow for the return of member organizations’

contributions to the member organization in cases of withdrawal settlements, the Fund’s
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30. The deferred pension option under Article 30 is payable on separation to participants
younger than the normal retirement age and whose contributory service was five years or longer.

Ms. Fox accordingly qualified for this benefit. The benefit is payable at the standard annual rate
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38. The argument of Ms. Fox that the definition of “own contributions” in Article 1(o) refers
to “contributory service under article 22” in periods where the participant is in pay status is not
sustainable. The definition draws no distinction between contributory service during a period of
pay status (Article 22(a)) and contributory service during a period of SLWOP (Article 22(b)).
If the definition of “own contributions” were intended to apply only to contributory service
during a period of pay status, it would refer specifically to Article 22(a). Instead, it refers to

Article 22 in its entirety, thereby also applying to contributory service during a period of SLWOP.

39. Hence, “own contributions” are “the contributions, not exceeding the percentage of his or
her pensionable remuneration specified in Article 25(a), column B, made to the Fund by or on
behalf of a participant in respect of contributory service under Article 22, with interest”. The
explicit reference in the definition of “own contributions” to column B of Article 25(a) can leave
no doubt that what is intended as the withdrawal settlement in the Fund, as the defined benefit
payable in terms of Article 31, is the 7.9 per cent of pensionable remuneration paid as one third of

the total contributions.

40. The defined benefit on withdrawal is accordingly capped and expressly intended to be
limited to one third of the total contributions made to the Fund, regardless of whether the
participant may have made additional contributions to cover the employer’'s share during
SLWOP. This circumscribed benefit is not unusual in defined benefit pension funds, where the
employer in effect guarantees or underwrites the defined benefits to the advantage of longer
serving staff members. Defined benefit funds differ from defined contribution funds in this
important respect. In a defined contribution fund, the participant’s defined contributions are
invested on behalf of the participant and vest in the participant who is entitled to all the
contributions together with any growth on the investment on withdrawal. By contrast, in a
defined benefit fund, the benefits are calculated actuarially in terms of pre-defined formulae
(including actuarially assessed rates of pre-retirement withdrawal, mortality etc.) and are funded
through the Fund’s assets, rather than exclusively through the contributions. The participantin a
defined benefit fund, unlike a participant in a defined contribution fund, has no ownership
(real or beneficial) in the contributions to the fund. He or she has only a right to a defined
benefit, the nature and extent of which is defined in the rules of the fund, and which will often not

correspond to the amount received, invested or grown in the investment markets by the fund.
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41. It is therefore intrinsic to the funding arrangements and the benefit design of defined
benefit funds that the employer contributions to the fund remain part of the fund and do not vest
in staff members who separate after shorter periods of service. The employer contributions of
staff members who leave their employment after short service remain in the fund and are used to
subsidize the liabilities of the employer and to minimize its risk or financial exposure.

The limited withdrawal benefit in Article 31 is consistent with that design and purpose.

42. Nowhere in the Regulations is it indicated that the calculation of the defined withdrawal
settlement in Article 31 is required to be modified in cases where the participant has during a
period of SLWOP paid both the participant’s share and the employer’s share of contributions. On
the contrary, the defined benefit of “own contributions”, as explained, is explicitly pegged to
column B in Article 25(a). In consequence, the Fund is correct that the intention of the provision
is not to define the benefit with reference to the contributions paid (which would be the case in a
defined contribution fund), but with reference to the participant’s regular one-third share of
contributions, without any regard for who paid the two-third employer contribution. The Fund
has no discretion to increase the amount of the defined withdrawal benefit payable under
Article 31. To reimburse Ms. Fox the employer contributions paid by her would constitute an
arbitrary variance of the formula established by the UNJSPF Regulations, which would not be in
the interests of the Fund and its members and would inconsistently alter the carefully formulated
benefit design. To permit the supplementing of benefits in this way would increase the Fund’s

liabilities exponentially and introduce a lack of predictability in the funding requirements.

43. Thus, the Fund is correct in its submission that Ms. Fox is not entitled in terms of the
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44, Ms. Fox contends that the Fund failed to adequately inform her that the employer
contributions would not be paid out to her, if she paid the member organization’s share of
contributions during her period of SLWOP and subsequently elected a withdrawal settlement.
Her complaint is well-founded. The evidence shows that she more than once sought clarification
about her benefits on separation and did not receive much in the way of a response appropriately
clarifying the nature, content and extent of the defined benefits to which she would

become entitled.

45, Nor, it seems, was Ms. Fox ever informed that she would lose two thirds of the
contributions she had made while on SLWOP, if she elected a withdrawal settlement. In her
e-mail of 29 January 2013, before she commenced paying the employer contributions, Ms. Fox
asked if it was correct that she could withdraw her contributions (“my contributions”) at any
time. The Fund replied that her belief was “incorrect” and that she could “only withdraw [her]
contribution upon [her] separation from service”. The reply is strictly speaking correct, albeit
somewhat ambiguous, depending on how one understands the term “your contribution”. In her
appeal brief, Ms. Fox does not allege that the answer to her query was a misrepresentation
inducing her to pay the employer contributions. There is no evidentiary basis for a finding to that
effect. An incomplete and ambiguous opinion by a pension fund administrator about a future
legal entitlement does not, without more, constitute a misrepresentation of an order entitling
rescission and restitution. Nonetheless, the Fund could have done better by providing fuller
clarification to Ms. Fox at that stage and in response to her later inquiries regarding her benefit
estimate. It not having done so, says Ms. Fox, is a dereliction of duty and a failure by the Fund

in its “obligations of due diligence to inform” her of her benefits.

46. The Fund, in its answer, does not address the issue of whether it has a duty to provide
participants with sufficient information to make appropriate benefit choices on separating from
employment with the Organization. Without evident concern for any disproportionate
consequence, it discounts the importance of the questions posed by Ms. Fox to the Fund
concerning her benefit choices. It points to the fact that Ms. Fox did not specifically seek
clarification as to how a withdrawal settlement would be calculated when the onus was on her to
do so. Had she asked for additional information in this regard, it says, it would have been
provided. The fact that Ms. Fox did not understand the (evidently complex) rules, it argues, is

no basis for granting an exception to the UNJSPF Regulations. The Fund also criticizes Ms. Fox
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for not waiting for a response to her letter of 12 December 2014 before making her election
(after two months without a reply) in February 2015.

47. This Tribunal has repeatedly held that it is a staff member’s responsibility to ensure that

he or she is aware of the provisions of the rules and regulations governing her employment and
ignorance of the law is no excuse.!
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53. Hence, in the performance of the pension promise in a defined benefit fund there is
no place for a court to re-define the benefit. However, in a situation where a participant must
exercise a choice between alternative benefits or courses of action, the Fund has a duty in
response to a pertinent inquiry to inform the participant properly of all the alternatives open to
him or her in a clear and understandable way as to allow a proper opportunity for making an
informed choice. The duty is enhanced where the participant overtly seeks assistance about
making that choice, and especially where the applicable provisions are opaque or complex. This
is often the case when determining the defined pension rights of participants by the
interpretation and application of technical definition clauses, which at the best of times are

challenging to experienced legal practitioners.

54. The correspondence directed by Ms. Fox to the Fund indicates that she clearly needed
assistance and further information before making her choice of benefit on separation, no matter
how deficient or imprecise her inquiry. The evidence establishes convincingly that the Fund
delayed replying to Ms. Fox’s queries and when it did eventually get around to replying to her,
it did so insufficiently by failing to furnish full and coherent information. Its conduct breached
the implied duty of good faith towards Ms. Fox, resulting in her exercising her choice of benefit
on the basis of incomplete information and perhaps precipitously. Had she known that the
employer contributions would not form part of the withdrawal settlement, she might have opted
for a deferred pension in terms of Article 30. As already explained, she had no right to any other

benefit or payment.

55. The specific breach of the duty of good faith in this case, absent any misrepresentation
inducing her choice to pay the employer contributions during her SLWOP, does not permit this
Tribunal to adjust the contractual bargain or re-define the pension benefit by awarding Ms. Fox
re-payment of the employer contributions paid during her SLWOP. At most, she must be
afforded an opportunity to re-exercise her choice of benefit on appropriate terms and conditions.

The order that follows is to that effect.
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