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JUDGE SOPHIA ADINYIRA , PRESIDING . 

1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it an appeal filed 

by Ms. Noriko Nagayoshi against the decision of the Registrar of the International Tribunal 

for the Law of the Sea (Registrar and ITLOS, respectively) on 30 October 2013 to accept the 

recommendations of the Joint Appeals Board of ITLOS (JAB).  Ms. Nagayoshi appealed on  

21 January 2014, and the Registrar answered on 22 March 2014.   

Facts and Procedure 

2. Ms. Nagayoshi joined ITLOS as Chief of Administration (COA) in March 2008.   

3. At the beginning of 2011, ITLOS experienced delays in the processing of invoices, 

which led to the imposition of penalties by American Express on the ITLOS business travel 

account due to delayed payments by ITLOS.   

4. In a memorandum dated 11 March 2011 to Ms. Nagayoshi, the Registrar referred to 

the penalties charged by American Express.  He asked Ms. Nagayoshi to prepare a report “in 

accordance with the applicable Administrative Instruction”, “explain[ing] how the matter was 

handled by [the] Administration and Budget and Finance Department and the reasons for the 

non-settlement of this invoice” as well as “the responsibility attached thereto”.  The 

memorandum was copied to ITLOS’ President, the Deputy Registrar, the Head of Budget and 

Finance and the Conference/Documentation Assistant/ITLOS, who had earlier sent a 

memorandum to Ms. Nagayoshi, with a copy to the Registrar, in which she had listed a 

number of American Express statements indicating arrears for which penalties had been 

charged, and her responses to those statements.   

5. In a memorandum dated 22 March 2011 to the Registrar, Ms. Nagayoshi  

provided her explanations for the delays in the invoice payment and identified the 

Conference/Documentation Assistant and another ITLOS staff member as being responsible 

for the delays and penalties.  Ms. Nagayoshi copied her memorandum to ITLOS’ President, 

the Deputy Registrar, the Head of Budget and Finance, as well as members of the Committee 

on Staff and Administration and members of th e Committee on Budget and Finance.  ITLOS 

Judges serve on these two oversight committees.   
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19. The JAB failed to exercise the jurisdiction vested in it.  It viewed the reprimand “in 

isolation” and failed to consider Ms. Nagayoshi’s argument that the reprimand represented 

“the culmination of a pattern of behaviour aime d at retaliating against [her]” “in the context 

of a prolonged period of antagonism”.  The JAB considered that it was within the Registrar’s 

discretion to reprimand a sta ff member, but failed to consider her real claim that the 

Registrar’s authority had been improperly used as it was improperly motivated and lacked 

respect for due process.   Moreover, while the JAB found the Registrar’s circulation of the 

reprimand to the Chairmen of the two committees improper, it failed to address the harm 

this improper action caused her or to provide her with a suitable remedy.   

20. The JAB may have been unduly influenced by the presence of the Registrar’s legal 

advisor on the panel, whose prior task had been to defend the Registrar’s decision on an 

unrelated matter.   

21. Ms. Nagayoshi requests that the Appeals Tribunal set aside the findings of the JAB, 

find the reprimand unwarranted as a matter of fact and law, and award her two years’ net 

base pay in damages.   

The Registrar’s Answer  

22. The JAB was correct in its conclusion that Ms. Nagayoshi’s allegations of harassment 

were not receivable, as they were made for the first time before the JAB.  Equally, they are 

not receivable before this Tribunal, as they do not concern the contested decision, being the 

written reprimand taken on  31 March 2011.     

23. Most of the arguments that Ms. Nagayoshi presented on appeal had already been 

submitted to the JAB.  She alleged errors of fact, but failed to establish that such errors had 

been made, or that they had resulted in a manifestly unreasonable decision on the part of  

the JAB.   

24. On the merits, the JAB correctly found that : (i) Ms. Nagayoshi had no authority to 

circulate her 22 March 2011 memorandum to the Judges of ITLOS as it was an internal 

document; (ii) it was part of the investigat ion conducted by the Registrar; and (iii) the 

Chairman on the Committee of Staff and Administration had not requested that the 

memorandum be circulated to the members of that committee.   
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25. It is not unusual for the head of an institut ion to require a legal officer to give a legal 

opinion on a legal issue.  The fact that the legal officer had written an opinion which did not 

support Ms. Nagayoshi’s position on an unrelated personnel matter is not in itself a reason 

for contesting the integrity and impartiality of  the same legal officer while serving on the 

JAB.  Furthermore, the composition of the JA B was publicly announced within the Registry 

and Ms. Nagayoshi could have expressed her concern as to the composition of the JAB at  

the time.   

26. The Registrar requests that this Tribunal declare the present appeal not receivable in 

respect of the allegations of harassment and abuse of authority, and that it dismiss the 

remainder of the appeal in so far as it is receivable.   

Considerations 

27. The appeal emanating from the ITLOS JAB is the first submitted to the  

Appeals Tribunal in accordance with Article 2 of the Agreement between the United Nations 

and ITLOS dated 13 July 2010.1 

28. Staff Rule 11.5(a)(i) of ITLOS provides: 
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Staff Regulation 11.2(b)(i) of ITLOS provides: 

The function of the Board is to consider applications against (i) an administrative 

decision that is alleged to be in non-compliance with the terms of appointment or the 
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Failure to exercise jurisdiction 

31. Ms. Nagayoshi submits, at paragraph 31 of her brief: 

The ITLOS JAB has failed to exercise the jurisdiction invested in it by neglecting to 

consider [her] argument that the reprimand was not an isolated act but rather the 

culmination of a pattern of behavior aime d at retaliating against the Appellant. The 

JAB found it improper that the Registrar disseminated the reprimand publicly, but 

failed to draw any conclusion from this or to question his motivation for doing so. 

Throughout the process, it was the Registrar who sought to make this a public matter. 

32. She argues further that she gave a chronology of a continuous pattern of harassment 

and abuse of authority which led to the incident.  She claims that the JAB was the only 

available forum for her to make a claim of harassment.  She criticises the JAB for excluding 

her claims of harassment and abuse of authority from the scope of its review. 

33. The Registrar responds that the JAB was correct in its conclusion that  

Ms. Nagayoshi’s allegations of harassment were not receivable, as they were made for the 

first time before the JAB.  They are similarly no t receivable before this Tribunal, as they do 

not concern the contested decision, being the written repr imand of 31 March 2011.  

34. Under the Staff Regulations of ITLOS, the jurisdiction of the JAB can be invoked only 

if a contested decision has been previously submitted for administrative  review followed by 

proceedings before ITLOS’ Conciliation Committee. 

35. These Rules are similar to Article 8(1)(c) of the UNDT Statute under which the 

jurisdiction of the UNDT can only be invoked if  a contested administrative decision has been 

previously submitted for 
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instruction does not authorize the Applicant to circulate her report to judges of  

the Tribunal. 4   

49. Ms. Nagayoshi has not been able to establish any errors of fact that resulted in a 

manifestly unreasonable decision on the part of the JAB.  

50. This ground of appeal fails. 

51. Next, Ms. Nagayoshi submits that the JAB may have been unduly influenced by the 

presence of the Registrar’s legal advisor on the panel, whose prior task had been to defend 

the Registrar’s decision.   

52. We do not find any merit in this submissi on.  The JAB panel is a tripartite body 

composed of a Chairperson (a non-ITLOS staff member), a Member appointed by the 

Registrar and a Member elected by the Staff.  Ms. Nagayoshi should have raised this 

objection at the time of her appeal, as the JAB composition was public knowledge within 
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