Judgment No. 2013-UNAT-373




THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2013-UNAT-373

1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it an appeal filed by
Mr. Lorant Czaran against Judgment No. UNDT/2012/133, rendered by the United Nations
Dispute Tribunal (Dispute Tribunal or UNDT) in Geneva on 4 September 2012 in the case of
Czaran v. Secretary-General of the United Nations. Mr. Czaran appealed this Judgment on

11 December 2012 and the Secretary-General answered on 19 February 2013.
Facts and Procedure

2. The facts established by the Dispute Tribunal in this case, which are not contested, read as
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Vienna; in exchange, a Programme Officer based in Vienna would be transferred to
Bonn. She explained that that course of action had been decided upon further to the
report by the Internal Audit Division “with the aim of giving everyone an equal chance
at getting experience in holding a leadership position and working in a duty station
outside Vienna” and that it would take place within two months of notification of the
decision.

On 4 November 2011, [Mr. Czaran] requested a management evaluation of the
aforementioned decision.

[Mr. Czaran] was transferred on 5 December 2011.

By letter dated 15 December 2011, sent on 19 December 2011 by email,
[Mr. Czaran] was informed that the Secretary-General had decided to uphold the
contested decision.

On 23 March 2012, [Mr. Czaran] submitted an application challenging the
decision to transfer him to Vienna. The [Secretary-General] submitted his reply on
26 April 2012.

By Order No. 132 (GVA/2012) dated 22 August 2012, the [Dispute] Tribunal
informed the parties that it considered that an oral hearing was not necessary and gave
them one week to file any objections. On 29 August 2012, both parties responded to
Order No. 132. Counsel for the [Secretary-General] confirmed that she agreed with the
[Dispute] Tribunal’s position that a hearing was not necessary in the case. Counsel for
[Mr. Czaran], however, requested that an oral hearing take place in order to explain the
facts and the circumstances in which [Mr. Czaran] had acknowledged receipt of the
response to his request for a management evaluation.

3. The Dispute Tribunal concluded that Mr. Czaran’s application was not receivable as it
was not filed within the 90-day time limit provided for in Article 8 of the Statute of the
Dispute Tribunal.

4. The Dispute Tribunal found that Mr. Czaran was aware that the
Secretary-General had responded to his request for management evaluation as of
19 December 2011, and it was his responsibility “to read that response as soon as possible so
that he could submit an administrative appeal, if necessary, within the relevant time limits”.
Moreover, the UNDT held:

Even assuming, ... that for four days, it was practically impossible for him to read the
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11. The Secretary-General submits that the UNDT correctly concluded that
Mr. Czaran failed to file his application in a timely manner. Having received the management
evaluation on 19 December 2011, his application was due on 19 March 2012 (the 90™ day,
18 March 2012, being a Sunday). Furthermore, the Secretary-General submits that Mr. Czaran’s

application was still late even if his deadline commenced on 23 December 2011, as he alleges.

12. The Secretary-General therefore requests the Appeals Tribunal to affirm
the UNDT Judgment, and to dismiss the appeal in its entirety. In the event that the
Appeals Tribunal considers the application was receivable, the Secretary-General requests that

the case be remanded to the UNDT for consideration on its merits.
Considerations

13. Having considered both parties’ submissions, the Appeals Tribunal was satisfied that the
issues could be determined without the requirement of an oral hearing and therefore did not

grant Mr. Czaran’s request for an oral hearing.

14. In this appeal, the issue to be determined is whether the UNDT correctly decided that
Mr. Czaran’s application to the Dispute Tribunal was not receivable since he had not submitted

his application within the time period prescribed by the UNDT Statute and by the Staff Rules.

15. Article 8 of the UNDT Statute provides:

1. An application shall be receivable if:

(© An applicant has previously submitted the contested administrative
decision for management evaluation, where required; and

(d) The application is filed within the following deadlines:
0] In cases where a management evaluation of the contested decision is required:

€) within 90 calendar days of the applicant’s receipt of the response by
management to his or her submission; or

(b) within 90 calendar days of the expiry of the relevant response period
for the management evaluation if no response to the request was provided. The
response period shall be 30 calendar days after the submission of the decision to
management evaluation for disputes arising at Headquarters and 45 calendar days for
other offices.
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16. Since it is not disputed that a response was received by Mr. Czaran from the
Administration, Article 8(1)(d)(i)(a) of the UNDT Statute is particularly applicable to the facts of

the present case.

17. The 90-day time limit for the submission of an application to the UNDT is reiterated in
Staff Rule 11.4 which provides

(a) A staff member may file an application against a contested administrative
decision, whether or not it has been amended by any management evaluation, with the
United Nations Dispute Tribunal within ninety calendar days from the date on which
the staff member received the outcome of the management evaluation or from the date
of expiration of the deadline specified under Staff Rule 11.2(d), whichever is earlier.

18. In the course of his submissions, Mr. Czaran takes issue with the Dispute Tribunal’s
finding that he “knew, as from 19 December ... 2011, that the Secretary-General had responded to
his request for a management evaluation but that he did not read the contents of that response

until four days later”.

19. For the Appeals Tribunal to interfere with the Dispute Tribunal’s finding in this regard,
we have to be satisfied that the Dispute Tribunal erred on a question of fact resulting in a
manifestly unreasonable decision. In making its finding on the state of Mr. Czaran’s
knowledge as of 19 December 2011, the Dispute Tribunal relied on Mr. Czaran’s own
submissions to the Dispute Tribunal which show that the subject of the e-mail received by
Mr. Czaran on 19 December 2011 contained the term “Evaluation Letter” and that the name of
the attachment included the term “ME letter”. In this circumstance, we do not find that the
Dispute Tribunal was manifestly unreasonable or indeed in any way unreasonable in
concluding, effectively, that Mr. Czaran (even if he did not read it on the date in question) was
on notice from 19 December 2011 that he had received a response from the
Management Evaluation Unit (MEU) and that the time limit for him to challenge that response

before the UNDT commenced from that date.

20. Furthermore, we do not regard as manifestly unreasonable the Dispute Tribunal’s
conclusion that it was Mr. Czaran’s responsibility to read the MEU response as soon as possible
so that he could submit an application to the UNDT within the relevant time period. Nor, having

regard to the particular circumstances of this case and notwithstanding the fact that he was
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travelling over a period of days between 19 December and 23 December 2011, do we find any
error on the part of the UNDT when it determined that from 23 December 2011, Mr. Czaran still

had 87 days of the statutory 90-day time limit to submit his application. The UNDT correctly
determined that

the 90-day time limit for staff members to submit an application after receiving a response
to a request for a management evaluation is sufficiently long to allow them to address, as in
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applicant’s submission of a written request for waiver is a prerequisite, or condition
precedent, to the UNDT being competent to waive the filing deadline in Article 8(1).
The UNDT cannot infer such request has been made where there is no prior written
request from the applicant. The UNDT simply cannot ignore the statutory
requirement of a written request and, nevertheless, waive the filing deadline; it is not
competent to do so. Yet, that is what the UNDT did in the present case. In so doing,
the UNDT exceeded its competence and committed an error of law.

26. In the absence of a prior written request from Mr. Czaran for a suspension or waiver of
the time limit for the filing of his application, the UNDT was not competent to consider the issue.
Accordingly, in noting the absence of any request from Mr. Czaran for an extension of time, the
UNDT acted properly and, in effect, properly concluded that it was not competent to embark
upon a consideration of Mr. Czaran’s application. Thus, we find no error of law or failure of
jurisdiction on the part of the UNDT.

27.
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28. While the absence of any prior written request for a suspension or waiver of the
applicable time limit renders moot Mr. Czaran’s argument that there were exceptional
circumstances, it is nevertheless our finding that there is nothing in the arguments advanced by
Mr. Czaran to persuade us, with respect to this case, that there existed exceptional circumstances,

as defined in our jurisprudence.

29. Finally, we turn to Mr. Czaran’s contention that the responses made by the
Secretary-General to the UNDT, in answer to Mr. Czaran’s application, “could mislead the judge
or put the Applicant in a bad light” and the contention that “such untrue information might easily
influence the judge and put the Applicant in a disadvantage, and it is my opinion that it might

have also had a role in negatively influencing the decision taken in this case at the UNDT".

30. We reject Mr. Czaran’s observations in this regard. We note the detailed legal and factual
considerations embarked on by the UNDT on the question of receivability and we are entirely
satisfied that no extraneous factors influenced the Dispute Tribunal’'s properly concluded

determination on receivability.

31 Mr. Czaran has not persuaded this Tribunal that there is any merit in his appeal and it is

thus dismissed.
Judgment

32. The Judgment of the UNDT is upheld.
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