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5. By letter dated 5 December 2005, the Director of UNRWA Operations, Gaza
(DUO/G) advised Haniya of the IC’s findings and asked him to respond to the allegations
within 15 days.

6. By an undated letter, Haniya responded to the DUO/G. Haniya stated that he had
used the MMP telephone line because he needed to reach his family who was
experiencing problems, and that he thought that he would subsequently be charged for
those calls. He averted that he had been unér the impression that he could leave the
Agency when he handed the shift over to his colleague, and accordingly he would leave
early if his colleague arrived in the office early.

7. By letter dated 28 February 2006, the DUO/G informed Haniya that his response
to the allegations had “not satisfactorily addressed the very fundamental issues of
confidence in [his] professional integrity”. Haniya was informed that his actions
constituted serious misconduct for which he deserved termination, but that “the Agency
ha[d] decided to take a more lenient action and separate [him] in the interest of the
Agency under Staff Regulation 9.1 effective abse of business 28 February 2006”. Haniya
was further informed that he would be paid one-month salary in lieu of the notice period,
and that his separation benefits would be reduced by the amount of 502.66 NIS which
represented the cost of the telephone calls he had illegally made.

8. By letters to the DUO/G dated 12 March 2006, and to the Commissioner-General
dated 26 March 2006, Haniya requested review of the decision to terminate his
appointment. He explained that he had used the telephone line to make calls to his ill
mother and stressed the impact that the termination of his appointment and the

resulting financial distress had on his family . On 28 March 2006, the DUO/G responded
to Haniya’s letters confirming that the decision would not be changed.

9. On 4 April 2006, Haniya filed an appeal with the UNRWA Area Staff Joint
Appeals Board (JAB) against the decision toterminate him. The JAB adopted its report
on 4 June 2008. It concluded that the
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UNRWA'’s Answer

19. UNRWA argues that the sanction was Igally imposed in accordance with Area
Staff Regulation 10.2, Area Staff Rule 110.1and Area Staff Personal Directive No. A/10.

20. UNRWA recalls that Area Staff Regulation 9.1 confers upon the Commissioner-
General broad discretion to terminate at any time the appointment of a staff member if
he considers such action in the interest of the Agency. It submits that the former
Administrative Tribunal consistently held that the Commissioner-General's broad
authority will normally not be in terfered with unless it is satisfied that the decision was
exercised arbitrarily or capriciously, was motivated by procedural irregularity or error of
law, or was so disproportionate or unwarranted as to amount to an injustice.

21. UNRWA submits that the Administrative Tribunal further held that when an
appellant alleges that the exercise of a disretionary power was flawed by procedural
irregularity or error of law, was arbitrary or motivated by prejudice or extraneous factors,
the burden of proof rests with the appellant, who must adduce convincing evidence that a
discretionary administrative decision was tainted.

22. With respect to the first criterion, i.e. whether the facts on which the disciplinary
measures were based had been established, UNRWA submits that Haniya has not
disputed the IC’s findings and his explanations do not justify his actions.

23. UNRWA submits that the broad discretio nary power vested in the Commissioner-
General in relation to disciplinary matters includes the determination of what constitutes
“misconduct”. UNRWA maintains that Haniya’s actions, including the willful use of the
Agency’s property to make unauthorized calls and the breach of fiduciary obligations
entrusted in him as a Guard, constitute unsatisfactory conduct warranting the imposition
of disciplinary action.

24. UNRWA further submits that the DUO/G’s decision to terminate Haniya’'s

appointment in the interest of the Agency pursuant to Area Staff Regulation 9.1 was
appropriate as his behavior had been properly determined to constitute misconduct
warranting termination.

25. UNRWA submits that the investigation was conducted with objectivity and
thoroughness; that Haniya was made aware of the allegations and the evidence against
him; and that he was accorded the full opportunity to rebut thos e allegations and to
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produce evidence in his defense. Moreover, he did not request nor was he denied the
opportunity to have counsel present during his interview before the IC.

26. UNRWA contends that Haniya provided no evidence to support his allegations
that he had been subject to “abuse” and “threats” by colleagues at the MMP. And Haniya
has not demonstrated how such alleged abuse and threats changed the established facts.

27. Pointing to the other guard who was terminated in the interest of the Agency,
UNRWA rejects Haniya’s allegations that others were treated more leniently.

28. UNRWA maintains that Haniya has not sh own that the decision to terminate him
was disproportionate. It was less severethan it could have been, since the DUO/G
decided that Haniya’s appointment would be terminated in the interest of the Agency
pursuant to Area Staff Regulation 9.1 and Area Staff Rule 109.1.

29. UNRWA contends that the humanitarian reasons put forward by Haniya should
have no impact on the sanction.

Considerations

30. In the present case, UNRWA terminated Haniya’'s service in the interest of the
Agency, under Staff Regulation 9.1. But whee a termination of service is connected to
any type of investigation of a staff member’s possible misconduct, it must be reviewed as
a disciplinary measure, because that is what it in reality is.

31. When reviewing a sanction imposed by the Administration, the Tribunal will
examine whether the facts on which the sanction is based have been established, whether
the established facts qualify as misconduct, ard whether the sanction is proportionate to
the offence.

32. In the present case, both parties agreed on the facts on which Haniya’s separation
from service was based: Over an extendedoeriod of time, Haniya made unauthorized
private phone calls during his duty hours as a guard, using UNRWA's telephone line; and
he left his post during duty ho urs without prior authorization.

33. The Tribunal is not persuaded by the reans given by Haniya for his acts. Haniya
merely stated that he encountered family problems. But this does not justify his leaving
the work place without previous authorization, taking a device from one office to connect
it in another office, and to make private phone calls, again without prior authorization of
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his employer. In light of the circumstance s surrounding his conduct, this Court cannot
find Haniya’'s claim credible that he had acted in good faith, expecting that he would be
charged for his private calls. Similarly, it is unacceptable that Haniya repeatedly left his
post before the end of his duty hours. Haniya's acts therefore clearly constitute
misconduct warranting a disciplinary measure.

34. Turning to the question of whether or not the imposed sanction is proportionate
to the offence, it is important to note th at Haniya was a guard and therefore held a
position of trust that he failed to respect. His misconduct is particularly grave in light of
the position he held, and the responsibilities he was entrusted with. In light of Haniya’'s
acts and the position he held, the sanction imposed is not disproportionate to the offence.
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Judge Simodn, Presiding
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[ ———————

Judge Adinyira
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