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JUDGE KATHARINE MARY SAVAGE, PRESIDING. 
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to keep him at a distance; v) he attempted to grab CC’s face, when she blocked her face with her 

hands, he grabbed her hands and tried to pull them apart, and when she resisted, he fell on her 

forcefully; and vi) he took and pulled CC’s hands to try to get her to dance, despite her resistance.
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The UNDT’s First Judgment 

11. On 3 February 2021, the UNDT issued Judgment No. UNDT/2021/007 in the case of 

Applicant v. Secretary-General of the United Nations, dismissing AAY’s application 
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well as a relatively neutral admission by AAY in his OIOS interview that he had touched CC’s 

hand when inviting her to join a communal dance, as sufficient to establish the allegations.13    

14. The UNAT concluded that, by refusing to allow key witnesses to testify and by over-

relying on hearsay evidence, the UNDT had committed an error in procedure such as to affect 

the decision of the case, resulting in a manifestly unreasonable decision.  The appropriate 

remedy was found to be for the matter to be remanded to the UNDT with a direction for the 

application to be re-heard and considered by a different judge.14 

The impugned Judgment  

15. On 4 October 2023, following the re-hearing of the matter, the UNDT issued Judgment 

No. UNDT/2023/111.   

16. The UNDT found no merit in the Secretary-General’s contention that during the 

proceedings in this case, the procedural error had been corrected, i.e., all available witnesses, 

including those proposed by AAY, had been heard by the UNDT.15   

17. The UNDT found that the Secretary-General had once again failed to secure the 

attendance of two victims, i.e., AA and BB, at the remanded hearing.  Based on the fact that AA 

and BB, who were consultants and thus not staff members, were not available to testify on 

remand, the UNDT held that “the available evidence does not attain the standard of clear and 

convincing evidence establishing that [AAY] sexually harassed” AA and/or BB.16   

18. The UNDT referred to the testimonies of PM, SR, and MN holding that none of their 

testimonies corroborated the charges and that in fact, they were “exculpatory in so far as all 

three witnesses testify that they did not see [AAY] doing anything improper at the party”.  The 

UNDT held that, therefore, the testimonies of the three witnesses did not represent an 
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19. The UNDT noted that neither the allegations memorandum nor the sanction letter 

elaborated upon the “sexual nature” of the alleged offence, and the Administration 

consequently failed to prove by clear and convincing evidence, a key element of sexual 

harassment, that the verbal or physical conduct, gesture or any other behaviour was of “a 

sexual nature”.  The UNDT nevertheless continued to examine whether the facts in relation to 

AA, BB, and CC had respectively been proven by clear and convincing evidence.18   

20. The UNDT held that the evidence showed that AA considered AAY’s conduct towards 

her as not warranting a formal complaint and that she did not regard AAY to have sexually 

harassed her.  The UNDT referred to AA’s statement to OIOS that AA did not consider AAY’s 

conduct, taken in the context of a party atmosphere, to have had sexual motivations, nor that 

it did cause her offence or humiliation.  The UNDT concluded that the available evidence did 

not attain the standard of clear and convincing evidence establishing that AAY had sexually 

harassed AA.19 

21. Turning to BB, the UNDT noted that she had once again declined to testify before the 

UNDT.  The only corroboration of her version before OIOS was the hearsay of AJ who also did 

not testify before the UNDT.  In contrast, SR who did testify before the UNDT, stated that he 

spoke to BB, but she did not express any concern about AAY and that he did not see AAY kissing 

BB.  The UNDT found that the available evidence did not attain the standard of clear and 

convincing evidence establishing that AAY had sexually harassed BB.20  

22. Finally, the UNDT found that as to the events regarding CC, it was unable to ground an 

adverse finding on her evidence.  AAY 
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people in a relatively small space and at which people were not stationary, no one saw AAY 

falling on/leaning on CC.  This, the UNDT found, was compounded inter alia by the fact that 

none of the other witnesses had seen any of the incidents that CC alluded to, and this affected 

CC’s credibility and reliability as a witness.21   

23. As to the allegation that AAY took and pulled CC’s hands to try to get her to dance 

despite her resistance, AAY admitted in his OIOS interview, that he might have taken CC’s 

hands and asked her to join the line for an Italian dance.  However, he denied that he acted 

with sexual motives in relation to CC or that his conduct could reasonably be perceived as 

offensive.  
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dismissed, places the UNDT in the role of principal finder of fact, rather than judicial reviewer of 

the contested decision and usurps the discretion of the Secretary-General in disciplinary matters.  

If the Tribunals consider OIOS investigation reports as hearsay which can almost never constitute 

clear and convincing evidence supporting a disciplinary decision, essentially every disciplinary 

decision would ultimately be decided by the Tribunals, which is not their statutory function.   

27. The Secretary-General avers that the UNDT erred in law and procedure in concluding that, 

unless the Secretary-General 
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harassment.  The UNDT also improperly ignored BB’s evidence solely because she had not 

testified.  The UNDT accepted AAY’s OIOS interview wholesale without his appearance before the 

UNDT but dismissed the OIOS interviews on which the contested decision was based, where the 

relevant witnesses did not appear for oral testimony.  In relation to the incidents involving CC, the 

UNDT accepted AAY’s version of events without any analysis, including any analysis of CC’s 

evidence to the contrary.  The UNDT failed to 
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32. The Secretary-General further alleges that the UNDT erred in law in requiring that there 

be clear and convincing evidence that the conduct in question was sexual in nature.  In doing so, 

the UNDT conflated the first step of its judicial review, i.e. to determine whether the facts on 

which the disciplinary measure is based have been established, 
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exercise its jurisdiction because it expressly declined to consider the credibility of CC’s testimony 

by dismissing it, “regardless of whether CC’s explanations are credible”.  

35. The Secretary-General requests that the UNAT reverse the impugned Judgment and 

dismiss AAY’s application in its entirety. 

AAY’s Answer 

36. AAY contends that the Secretary-General’s argument that the UNDT erred in requiring all 

the evidence to be heard de novo in oral testimony is a misrepresentation of the impugned 

Judgment.  It is based on the false assertion that in the absence of their testimony, the UNDT would 

not take into consideration the OIOS interview records.  The UNDT carefully assessed the value  
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Considerations 

47. Article 2(1) of the UNDT Statute provides that: “The Dispute Tribunal shall be 

competent to hear and pass judgement on an application filed by an individual, as provided for 

in article 3, paragraph 1, of the present statute, against the Secretary-General as the Chief 

Administrative Officer of the United Nations: … …(b) To appeal an administrative decision 

imposing a disciplinary measure”. 

48. Article 7(2)(e) of the UNDT Statute requires that the UNDT Rules of Procedure (UNDT 

Rules) shall include provisions concerning oral hearings.  Article 16(1) and (2) of the UNDT 

Rules 

/en/internaljustice/files/unat/judgments/2023-UNAT-1340.pdf
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50. To find that misconduct has been established on clear and convincing evidence requires 

that the truth of the facts asserted is accepted to be highly probable.29  In Kennedy, we made it 

clear that:30 

Clear and convincing evidence of misconduct, including serious misconduct, imports 

two high evidential standards: clear requires that the evidence of misconduct must be 

unequivocal and manifest and convincing requires that this clear evidence must be 

persuasive to a high standard appropriate to the gravity of the allegation against the 
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that he was a “serial kisser” and had kissed many people at the party.42  Clearly, on the evidence 

before the investigators AAY’s conduct was both unwelcome and made AA feel uncomfortable.   

62. Importantly, when given an opportunity to testify at the second UNDT hearing, AAY 

elected not to do so in spite of being aware of what he had told the investigators in response to AA’s 

allegations which had been put to him. 

63. The disciplinary complaint raised against AAY in relation to BB was that he grabbed BB’s 

face, held her closely, leaned forward and attempted to kiss her, and that he tried to move physically 

close to AA and BB while dancing, despite their attempts to keep him at a distance.  BB stated in 
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woman has to follow and recalled that BB pushed him away because maybe she did not want 

to dance with him anymore or she felt uncomfortable.44  

65. It follows that the undisputed facts of AAY’s own version were that he had danced too 

closely to BB and that she had attempted to push him away because his conduct was unwelcome, 

and she felt uncomfortable.  Once again, because of his election not to give evidence despite his 

admissions made to the investigators, the UNDT was required to consider whether BB’s hearsay 

evidence ought properly to be admitted into evidence, and to weigh the reliability and probabilities 

of the two accounts.  

66. The disciplinary complaint against AAY in relation to CC was that he attempted to grab 
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68. At the hearing CC testified under oath that AAY “kept barging towards me, I started 

stepping back”, and when he was:45  

trying to grab my face…I couldn’t understand what he was trying to do. Then he …caught 

my hands and he started pulling them apart…he was trying forcefully, and I was trying 

…them to close and he kept asking “Did I kiss you tonight? Did I kiss you tonight? He 

kept asking multiple times. I said, “I’m not interested. I am not interested”. I started 

shouting …  “I am not interested. I am not interested.” And then he started saying “Let 

me kiss you, let me kiss you.” He was trying …pulling…my hands apart… then I hit the 

desk of [her colleague]. I didn’t have any place to go. I almost bent completely back. And 

he was on top of me. Completely bent. The whole body was on me. He was so forceful. I 

mean, I just…felt it was impossible for me to get out of that grip that he was trying 

to…my only focus was not…never to open my hands because I know he was just 

here…closer to my hands and I…all the intention which I had to stay put and not open 

my hands. … And he was trying to pull hard. And this … happened for some time and 
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interested, please leave me, please leave me” and he said “okay, it’s fine, it’s fine” and she said 

“No, it’s not fine with me…I’m not interested, please go away.”46  

70. CC’s evidence was that AAY was doing the same with AA, trying to grab her face with 

his hands and she was trying to resist.  CC left the party.  She said “it was a traumatic night”.  

She did not know with whom to share what had happened.  “I mean, I thought New York’s city 

streets were for sure not safe.  But that was the first time I realised the workplace, which I 

worked for almost one and half years was no -- no more safe as well.”  The next morning she 

went to BB’s desk to thank her for what she had done for her and found that BB was “shivering” 

about what AAY had done to her because he had grabbed BB by her face and BB only got out of 

that grip of him trying to kiss her when someone diverted him.  BB told CC that “she had panic 

attacks and anxiety issues because of that event; that she’s unable to cope with it”.47   

71. CC reported the incident to a colleague the next day who said she knew that AAY had been 

completely out of control the night before.  CC testified that she is “actually considering to go to 

a therapy because this trauma has not left me”.  She has “[m]any sleepless nights” and “many 

nightmares that someone is trying to chase me
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Judgment 

81. The appeal is granted, and Judgment No. UNDT/2023/111 is hereby reversed. 
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