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8.  The meeting was followed by an email dated 2 September 2019 from the
CCU Officer/UNOG, inter alia, informing the Applicant of the Appendix D claim
process. The CCU Officer/UNOG also informed the Applicant that until
31 December 2016, the deadline to file a claim was four months from the date on
which the alleged work-related illness fiwas diagnosed or when [the Applicant]

became aware that [her] work situation was affecting [her] healtho and that, as of
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Consideration
Applicantés motion for an oral hearing and request for anonymity
18. By Order No. 110 (GVA/2024), dated 19 September 2024, the Tribunal ruled

against the Applicantés motion for a hearing filed on 19 December 2023.

19. The Applicants motion for anonymity is set out in the following terms at

para. 21 of her application:

| am requesting the Tribunal to anonymize any interim or final
orders as well as any final judgment. This is [in] line with the
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underpins her claim and pervades the record of these proceedings. The Respondent

has not challenged the Applicantds request for anonymity.

22.  The Tribunal finds it appropriate to omit the Applicantés name from the
proceedings so that she cannot be readily identified as a staff member afflicted with
the medical concerns addressed in this case. Noting the publication, prior to this
Judgment, of Orders in this case bearing the Applicantés name, the Tribunal also

finds it appropriate to anonymize those issuances.

The Applicantés submissions on the merits of the case

23.
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possible causeso. Yet, Dr. Marset did not carry out any diagnosis based on
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entertaining whether to waive the filing time limit in light of exceptional

circumstances.
31. Asremedies, the Applicant requests:

a. Rescission of the contested decision and remand of her case to ABCC

to make a new determination on her claim; and

b.  Payment of the equivalent of four monthsd' net base salary for

emotional harm and moral damages.

The Respondentds submissions on the merits of the case

32. The Respondent contends that the filing deadline under Appendix D is not
triggered by the date of a diagnosis, but rather by the date of fithe injury or onset of
the illnesso. Therefore, Dr. Marsetds second reportd®claiming that other possible
causes had to be ruled out before a PTSD diagnosis®was inconsequential. At its
531%'meeting, held on 24 February 2023, ABCC found that the Applicant was
reasonably aware of the illness as it was clear from documentation received that she
had a range of trauma-related psychological issues in the period following the

incident in 2014 and specifically received treatment for PTSD.

33.
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Applicant] had a psychological condition prior to 2019 that was
related to this trauma is confirmed.

34. The Respondent further argues that regardless of the recent PTSD diagnosis,
the Applicantos treatment in 2014 and in the ensuing years included treatment for
trauma and mental illness due to the 2014 incident. She sought treatment for mental
illness resulting from the 28 February 2014 CAR incident from as early as 2014.

Both of Dr. Marsetbs reports recognize this.

35. In addition, other reports that the Applicant had submitted to UNOG with her
original claim document her treatment for PTSD in the 2014-2015 timeframe
onward. A 15 October 2018 neurological report from Dr. Damien Fayolle states

that since the CAR incident, the Applicant had been followed by a psychotherapist
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43. There is no indication in art. 12 that time runs from the date of a specific
diagnosis of the type of work-related illness affecting a staff member. Even in the
newer, post 2017, version of Appendix D there is no such provision. It is apparent
from the documents on record that the Applicant was misled by imprecise words
used by the CCU Officer/UNOG in advising her on starting an Appendix D claim
and by CCU, UNOG, when rejecting the submitted claim. They both referred to a

diagnosis as the starting point.

44,
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48. Inall the circumstances, set out in the record that was before ABCC when the
challenged decision was made, there was a correct determination that the Applicant
submitted her claim under Appendix D long after the four-month deadline elapsed.
What the Respondent has not established is that any due consideration was given to
the latter part of art. 12 of the former Appendix D.

Exceptional circumstances

49. Atrticle 12 of the former Appendix D provides a broader basis for considering
claims beyond the four-month period than the new post 2017 version. In the former
version all that was required for such consideration was exceptional circumstances.
Thus, the decision whether to consider the Applicantés late Appendix D claim was

a matter for the Respondentds discretion without any specific limitations.

50. The exercise of the Respondentds discretion in decision-making is generally
subject to judicial review by the UNDT in the manner explained in Sanwidi
2010-UNAT-084. In Applicant 2021-UNAT-1133, the Appeals Tribunal set out as
follows the judicial review considerations specifically relevant to the Respondentis
decision-making on whether exceptional circumstances justify consideration of

Appendix D claims beyond the submission deadline (emphasis added):

40. Under the applicable legislative framework, the
Secretary-General is bestowed with the discretionary authority to
determine whether to grant a waiver of the four-month deadline to
file a compensation claim to the ABCC on the basis of exceptional
circumstances.

41.  The Appeals Tribunal, however, recalls its jurisprudence that
the discretionary power of the Administration is not unfettered. The
Administration has an obligation to act in good faith and comply
with applicable laws. Mutual trust and confidence between the
employer and the employee are implied in every contract of
employment. Both parties must act reasonably and in good
faith (footnote omitted).

42.  When judging the validity of the Administrationds exercise
of discretion in administrative matters, as in the present case, the
first instance tribunal determines if the decision is legal, rational,
procedurally correct, and proportionate. It may consider whether
relevant matters were ignored and irrelevant matters considered,
and examine whether the decision is absurd or perverse. It is not the
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role of the first instance tribunal to consider the correctness of the
choice made by the Administration amongst the various courses of
action open to it. Nor is it the role of the first instance tribunal to
substitute its own decision for that of the Administration (footnote
omitted).

43. In compliance with the above stated principles of judicial
review, the exercise of discretion must be warranted on the basis
of reliable facts and be reasoned in order for the Tribunals to have
the ability to perform their judicial duty to review administrative
decisions and to ensure protection of individuals, which otherwise
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