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both positions were duly submitted and processed by UNON in May 2010. Accordingto the
official Classification Notice memo issued by the Recruitment and Classification Section at
[the HMRS/UNON] dated 2 6 6
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16. On 15 November 2022, Mr. Ng’anga filed an application with the Dispute Tribunal

challenging the contested decision.
Impugned Judgment

17. On 2 March 2023, the Dispute Tribunal issued the impugned Judgment on receivability.
The UNDT observed that “[w]here statutory provisions exist to provide internal remedies, it is
proper that staff members should exhaust those remedies before resorting to litigation before the
[Dispute] Tribunal’. 12 In the present case, the UNDT agreed with the SecretaryGeneral's
argument that although Section 5 of ST/AI/1998/9 provides that “[tjhe decision on the

classification level of a post may be appealed”, “it is an internal remedy that is available to the

Applicant, and one that must be exhausted before the jurisdiction of [the UNDT] is triggered”. 13

18. The UNDT also observed that the MEU lacked authority to review the matter, as
management evaluation is not “a remedy equivalent to that one provided in Section 5 of
ST/AI/1998/9". 14

19. Therefore, the UNDT dismissed Mr. Ng'ang
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22. With regard to the impugned Judgment, Mr. Ng’ ang’
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28. Last, Mr. Ng’ang'a argues that the UNDT failed to consider that the Administration, in its
memorandum dated 30 August 2022, concluded that “the whole matter of the processing of the

reclassification’s requests (...) ha[d] been resolved and [was] considered moot™’ In doing so, he
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28 September 2022.1° The SecretaryGeneral observes that the UNDT has the inherent power to
define the contested decision because, as a first instance tribunal, it “is in the best position to decide
what is appropriate for the fair and expeditious disposal of a case” and that the Appeals Tribunal

should “not interfere lightly” with the U NDT’s broad discretion in the management of its cases?°

34. With regard to Mr. Ng "ang'a’s reference to several breaches in the reclassification process
and, particularly, his reference to paragraph 2.4 of ST/AI/1998/9, the Secretary -General notes that
the UNDT’s non-consideration of that matter, which pertains to the merits of the case, cannot
constitute a reversible error in the appeal on receivability. In any event, the Secretary-General
contends that Mr. Ng’ang'a should have appealed the reclassification pocess following the
procedure set out in ST/AI/1998/9. Indeed, the Secretary -General highlights that Section 5 of this
Administrative Instruction specifically provides that the appeal procedure applies in cases where
“the classification standards were incorrectly applied, resulting in the classification of the post at

the wrong level”. 21

35. Fourth, the Secretary-General submits that Mr. Ng'ang'a’s argument that appeal of a
decision on the classification level is not mandatory because Section 5 of ST/AI/1998/9 uses the
word “may” and not “must” is misguided. Indeed, the Secretary-General observes that the use of
the word “may” does not mean that the appeal procedure is not mandatory but only “indicates that
a decision on a classification level of apost can be appealed (i.e., ‘may be appealed’) if a staff

member decides to do so”. Moreover, the Secretary
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management of cases$.2” In the present case,after a careful review of both parties’ submissions,
we find that the UNDT correctly decided to issue a Judgmentwithout holding an oral hearing,

especially as the issue for consideration was one of receivability.

46. M - 2 . 2
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Section 5
Appeal of classification decisions

The decision on the classification level of a post may be appealed by the head of the
organizational unit in which the post is located, and/or the incumbent of the post at the time

of its classification, on the ground that the classification standards were incorrectly applied,
resulting in the classification of the post at the wrong level.

Section 6
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the Dispute Tribunal .2° In other words, the decision to appeal an administrative decision on
reclassification is optional as seen in the use of the word “may”. However, should a staff

member decide to exercise the right to appeal, the nature of such appeal must be as laid down
in Section 6 of ST/AI/1998/9.

52. In this regard, in Edward E. Hammond, we held that:30

(..) Even assuming, in Mr. Hammond'’s favor, that he may appeal areclassification decision
under ST/AI/1998/9 even when it is taken by the General Assembly, the application is not
receivable because Mr. Hammond has not followed Sections 5 and 6 of ST/AI/1998/9 (...)

(--)
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before initiating formal proceedings before the UNDT. Consequently, the Dispute Tribunal

correctly found his application not receivable because it was premature.

55. Turning to Mr. Ng'ang'a’s claims that the UNDT erred in [ aw “by failing to realize that
Section 5 of ST/AI/1998/9 could not provide relief” for his alleged breaches of the reclassification
process, that Section 5 of this Administrative Instruction “has no standards for classification of

posts at the General Service categorybr that the Administration “closed all the avenues on [his]

way in search of justice and (...) [had] been applying double standards by implying that [he] should
have appealed on the basis of Sections 5 and 6 of ST/AI/1998/9 only whean [he] moved to the
Dispute Tribunal” , we find that they have no merit and constitute a misunderstanding of this

Administrative |nstruction.

56. With regard to the SecretaryGeneral's reference to ST/AI/1998/8 in the first instance
procedure, it was obviously a typographical error. Mr. Ng’'ang’'a did not demonstrate that the

UNDT erred in law “by upholding results of a classification exercise subjected to the wrong law”.

57. Therefore, the UNDT did not err in findin g that Mr. Ng’ang’a’s application was premature
and thus not receivable because he had not exhausted the remedy set out in ST/AI/1998/9 by
submitting an appeal of the reclassification decision.

58. Since Mr. Ng'ang'a’s application is not receivable, all his submissions and additional

evidence concerning themerits of the case cannotbe considered by this Tribunal.
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Judgment

59. Mr. Ng
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