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7. On 18 December 2018, the Applicant, on behalf of the deceasedés widow and
minor daughter, submitted a claim for compensation to the ABCC under Appendix D
to the Staff Regulations and Rules.

8.  After not hearing from the Administration, between 4 November and
1 December 2020, the Applicant inquired from the ABCC about the status of the claim.

9.  On 4 December 2020, the ABCC informed the Applicant that the claim was still
under review by the Division of Healthcare Management and Occupational Safety and
Health (\(DHMOSHO0).

10. On 3 June 2021, the acting Secretary of the ABCC informed the deceasedds
widow that by the Secretary-Generalds decision of 1 June 2021, the death of the
deceased was recognized as attributable to the performance of official duties on behalf
of the United Nations and that, therefore, compensation would be awarded to his
dependents under art. 3.4 of Appendix D.

11. On 1 July 2021, compensation was paid. On 2 August 2021, the Applicant

requested management evaluation of the contested decision.

12.  On 15 September 2021, MEU informed the Applicant that her request was not
receivable.

13.  The Tribunal held a case management discussion (iICMDo0) on 14 April 2022.
At the CMD, the Applicant was directed to file the power of attorney signed by the
widow of the deceased staff member as proof that the widow had authorized the
Applicant to represent the deceased and his estate and to bring an action on her behalf
before the Dispute Tribunal.

14. The Applicant filed the required power of attorney on 27 April 2022.

15.
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c.  After her husband died, she did not have any income. She could not raise
the school fees for July and August 2018. She requested for the school to provide
some exemptions for her daughter, to allow her not to pay six monthsd tuition

fees. After that, her husbandos relatives paid for her daughtergs tuition fees;

d. Her elder sister assisted her with her husbandés funeral formalities. The

Applicant in this case assisted her to submit a claim to the ABCC,;

e.  The first payment that she received from the United Nations was the
widowds benefit. Thereafter she received a second payment for her daughteros
tuition fee in about 2021;

f. Because she had no income, she sent her daughter to live with Ms. Guezel
in Peru in October 2019;

g. It was hard for her daughter to leave her; she also left her friends and the
culture she knew. She had lived with her daughter from birth until she was

11 years old. She missed her daughter but the move was unavoidable; and

h.  For the two and a half years when she did not know whether she would
receive a payment from the United Nations, she suffered uncertainty, she felt
fidarko and sad. She had to borrow money from her relatives for any of her

expenses.

During cross-examination by Counsel for the Respondent, Ms. Doknhangkham
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c.  Afterthe death of Mr. Guezel, Ms. Doknhangkham Insouvanh became sad.

Financially, the situation was bad because the latter was unemployed. D was
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e.  She met her sister-in-law in December 2018 who requested her to take in
D because she could not afford to keep her and wanted her to get a good education
in Peru. She filed the ABCC claim on behalf of her sister-in-law and D in
December 2018;

f. In October 2019, following legal formalities, she became Dis legal
guardian. D moved to Peru then. Her sister-in-law accompanied D and stayed
with them in Peru for two or three weeks before returning home to Laos. D was
11 years at the time. If the ABCC had made the payment on time it would not

have been necessary for D to move in with her;

g.  Her sister-in-law first received money from the United Nations Joint Staff
Pension Fund (AUNJSPF0) in 2020 amounting to approximately USD650 per
month. This amount was not enough for her sister-in-law and D to live on. Her
brother used to send them between USD2,000 and USD3,000 monthly;

h. D struggled to cope in Peru. She had to adapt to her new environment and
missed her mother terribly. D never spoke Spanish before, so it was difficult for
her to cope in her new school. The French school that D attended was expensive

and she paid for it with the assistance of her husband,

I. D communicated regularly with her mother on Messenger. Her sister-in-

law was stressed and could not afford to travel to Peru;

J. She followed up with the ABCC regularly. The payment was received in
June or July 2021. A payment of USD8,353.11 per month was the amount
awarded by the ABCC. This was two years after D had moved in with her; and

k. If the money had arrived on time, her sister-in-law and D would not have
been separated.
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23. In cross-examination, Ms. Guezel testified that D continued to live with her and
her family even after the money was paid because it was two years after she was already
adopted by her family. It would not have been in her interest to keep moving her around
like a toy. She had gotten acclimated to her adoptive family, she had a friend in her
cousin, adapted to the school after earlier struggles to learn a new language and the

History of a new country. Further, the family had by then moved from Peru to Canada.
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g. On 19 November 2020, the Applicant first requested management
evaluation of the non-payment of the death benefits and sought compensation
and interest for the alleged delay. The MEU responded on 17 January 2021 that
the request was not receivable on mootness grounds. Accordingly, whether the
Applicant agreed with the management evaluation response or not, she was
required to file an application contesting the alleged delay in processing the claim
no later than 90 days thereafter, or by 17 April 2021 to preserve her rights to
adjudicate the merits of the claim. The Applicant did not file this application until
13 December 2021, 240 days late. Therefore, the application is not receivable

ratione temporis;

h. The Applicant filed a second management evaluation request on
22 February 2021, again raising the same issues relating to the delay in
processing the claim that she raises in the application. The MEU responded to
the request on 19 March 2021 informing her that the request was not receivable
given that the claim was still pending review by DHMOSH and no final
administrative decision had been made. Based on the second management
evaluation response, the Applicant should have filed an application contesting
the alleged delay in processing the claim no later than 90 days thereafter, or by
17 June 2021. The Applicant filed the application on 13 December 2021,
179 days late;

I. The Applicant filed a third management evaluation request on 2 August
2021 challenging the contested decision. The MEU responded to this request on
15 September 2021. It was only after this response that the Applicant filed the

application challenging alleged delay in processing the claim; and

J. The Applicant should have filed an application challenging the alleged
delay in processing the death benefits within 90 days of receiving the two

management evaluations of 17 January 2021 and 19 March 2021 but waited over
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previously refused, cannot reset the clock with respect to statutory timelines.
Rather, time starts to run from the date on which the original decision was made.

The application should be dismissed ratione temporis.

The Applicant

25.

The Applicantis submissions on receivability are summarized below:

a.  Contrary to the Respondentds contention, the application in the present case
has been brought on behalf of the deceased staff member. From the power of
attorney annexed to her application, she is representing her deceased brother and
his estate to which she was authorised by her late brotherds wife. Her late
brotheros wife does not speak English or French and, considering the family
tragedy that she faced, she has been incapable of dealing with the overwhelming
and complicated administrative procedures following his death. Her late
brotherds daughter is a minor child, and she is under the Applicantés legal

guardianship;

b.  The widow and daughter have standing to claim compensation for the
ABCCos delay within the internal justice system which follows from their
standing to bring an ABCC claim. It is inherent to their right to bring an ABCC
claim and results directly from the latter. A direct contractual relationship with
the Organization is in that case not necessary as the Organization itself has vested
the beneficiaries with a right to bring an ABCC claim as survivor dependants of
a deceased staff member and with standing to pursue the latter®if necessary®
within the internal justice system. Otherwise, a right of the survivor dependants
of a deceased staff member to submit an ABCC claim pursuant to Appendix D
would be a dead letter - a hollow legal provision without a possibility to

implement it and without any procedural guarantees;
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c.  Section V of Appendix D does not make any distinction between fstaff
memberso and other claimants but refers only to ficlaimantso when allowing them
to review and appeal the administrative decisions. The latter gives them standing

before the Tribunal in case of an unsuccessful management evaluation;

d.  The Administration accepted the Applicantds standing, including the power
of attorney in the ABCC proceedings. At no stage - until now - have they
contested the Applicantds authorization to represent the deceasedds contractual
rights and those of his estate as well as his surviving dependents and their rights.
Therefore, by applying principles of good faith, the Administration is estopped

from raising any alleged challenges to the receivability ratione personae;

e. The locus standi contested by the Respondent follows from the
Administrationds obligation to act transparently, fairly, and justly and the
principle of prompt dealing with matters of the staff members and their
dependents, including the lack of undue delays, as submitted in the application.
The right correlated thereto applies not only to staff members but also their
surviving dependents as also the latter have rights and obligations following from

Appendix D;

f.  The protracted delays violate the Administrationés duty to address the
matters of staff with promptitude and they contradict the required highest
standards of care and due diligence. Thus, the Administrationos delays directly
violate the staff memberos and the beneficiarieso rights granted to them by the
respective legal provisions. Whereas the decision of the ABCC to compensate
the dependents for the deceasedds death in service was issued in their favour; the
decision not to compensate them for the delay of the ABCC constitutes an
adverse administrative decision that is contestable like any administrative

decision served on staff members and their dependents;
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28. After reviewing the arguments, the Tribunal concluded that the application is
receivable and reserved its reasons. Below the Tribunal sets forth the reasons for
finding that the application is within the Tribunalés competence pursuant to art. 8 of
the UNDT Statute providing in relevant parts that,

1. An application shall be receivable if:

@ The Dispute Tribunal is competent to hear and pass
judgement on the application, pursuant to article 2 of the present
statute;

(b) An applicant is eligible to file an application, pursuant to
article 3 of the present statute;

(© An applicant has previously submitted the contested
administrative decision for management evaluation, where
required; and

(d) The application is filed within the following deadlines:

(M In cases where a management evaluation of the
contested decision is required:

a. Within 90 calendar days of the
applicants receipt of the response by
management to his or her submission;

Receivability ratione personae

29. The Dispute Tribunal is competent under art. 2.1 of its Statute fito hear and pass
judgment on an application filed by an individual, as provided for in art. 3.1 of the
Statute, against the Secretary-General as the Chief Administrative Officer of the United

Nationso.

30. Art. 3.1(c) of the UNDT Statute states that the Tribunal shall entertain
applications from fi[a]ny person making claims in the name of an incapacitated or
deceased staff member of the United Nations, including the United Nations Secretariat
or separately administered United Nations funds and programmeso subject to

compliance with the limitation period provided under art.8 reproduced above.
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34. In response, the Applicant dismissed the Respondentds arguments and averred

that the deceased staff memberds widow,

does not speak English or French and, in light of the family tragedy that
she faced, she has been incapable to deal with the overwhelming and
complicated administrative procedures following Mr. Guezelds death.
Therefore, she requested Ms. Guezelos assistance and she authorized her
sister- in- law to represent the deceased Mr. Guezel and his estate Mr.
Guezelés daughter [D] is a minor child, under Ms. Guezelds legal
guardianship. Both Mrs. Insouvanh and Ms. D. Guezel are Mr. Yann
Guezelds legal successors/beneficiaries and surviving dependents.?

35. It is clear from the Applicantds submissions that she is a legally authorized
representative of the deceased staff member to bring an action on behalf of the deceased
staff member for the benefit of his lawful dependents who are themselves legally

incapacitated to bring the action on account of semi-illiteracy and age. The dependentsd
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refused to recognise the Applicant. As a matter of fact the Administration made

decisions on account of the communication and correspondence with the Applicant.

37. Inview of the legal framework, the Tribunal finds that the Applicant falls within

the definition of ficlaimanto under art. 3.1(c) of t
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42. For instance, the Appeals Tribunal has held that an alleged delay in reaching a
decision, may be challenged in the context of an appeal after the conclusion of the
entire process.® This is consistent with the course of action that the Applicant took in
these proceedings. In Auda, a case concerning delay in conducting administrative

processes, the Appeals Tribunal found that:

Ultimately, once the investigation has been concluded, its outcome and
administrative consequences, aswellasa’s cea ed a ;o amr o’
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party trying to compel the Administration to consider the dependentsé claim for
payment. Hence, the Applicant argues that the present application was filed in a timely

manner. The Tribunal agrees.

46. Itis on record that the Applicant had filed at least three management evaluation
requests relating to decisions or lack of decisions arising from the same event, i.e., the
death of the staff member. It was however the management evaluation request of
2 August 2021, challenging the Administrationds refusal to compensate the dependents
for the delay in processing the death benefits which culminated into these proceedings.
The response of MEU was received on 15 September 2021. The application was filed
on 13 December 2021.

47. In her application before this Tribunal, the Applicant contests the delay of the
ABCC in processing compensation, asserting that the more than two-and-a-half-year
long inability and unwillingness to process compensation constituted undue delay
hence a violation of the Administrationds obligations. She sought to be compensated
for the delay and for interest to be calculated on the two-and-half-year delay on the
amount that was eventually paid on 3 June 2021 as compensation for the in-service
death.’

48. 1t is clear from the facts on the timelines that the application meets the
requirements under art.8.1(a), (c) and (d)(i)a of the UNDT Statute. The Respondent has
not disputed the chronology of events leading to the present action. It is found that the

application is receivable ratione temporis.
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55. The Appeals Tribunal has consistently held that it is no
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follow-ups €, the Administration failed to fulfil its obligation to make
a timely payment of & entitlement € under the Staff Rules and
Regulationso.'?

58. In Kallon, UNAT expounded that fimutual trust and confidence between the
employer and the employee is implied in every contract of employment. And both

parties must act reasonably, fairly and in good faitho.!?

59. In the case at bar, the Respondent is of the view that since the Applicant was
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a life she was accustomed to. She didngt understand what was happening to her- fate.
She was sad and helpless. This evidence was corroborated by the witnesses who
testified. A summary of the evidence of all four witnesses is set out below with

verbatim quotes in relevant parts for emphasis.

Life before death

63. The widow testified and this was corroborated by the three witnesses, that she
and her family lived a middle-class life before the death of her husband. The deceased
staff member was sending money every month for paying the bills, school tuition and

expenses and for travelling to meet him in Europe or to meet him in Thailand during
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67. The Applicant received neither response nor news from the Organization after
submitting the claim in 2018. In February 2021 she sent a letter to the Organization in
which she repeated the circumstances of the deceased staff memberis death, the
emotional, psychological and financial effects of the delayed payment on the family

and implored the Organization to promptly review the case.!’

68. The ABCC compensation was made from 1 July 2021. However, the money

came too late after the family had experienced suffering and dislocation.

Relocation of child from Laos to Peru in October 2019 and to Canada in August 2020

69. In October 2019 the child was relocated to Peru to live with her aunt on the
fatherbs side, the Applicant. In August 2020 due to Covid-19 the child and her auntés

family moved to Canada.

70. The decision to separate the widow from her daughter was hard to make. Her
husband had died. She did not want her child to leave home. The child did not want to
leave home, but the mother forced her to go as the only way of securing her education
and future. If she had been certain about the payment from the Organization, she would
not have sent her child away. She had raised the child for 11 years until the decision to

give her custody away.

71. Incross-examination, the Respondent wished to know why the child was not sent
back to her mother in Laos after the ABCC payment in June 2021. In response the
Applicant said:

because it was two years after she was already adapted with our family.
This kid is not a toy. We cannot move her like this and like that. She got
adapted to her cousin, you know, to the school.!® We moved to Canada.
She [is] now a teenager, we cannot play with her and move her back
like this.!”

15 Annex 20 to the application.

¢ The record shows that the childds school grades are alleged to have dropped soon after the fatherds
death.

17 Page 23 of 32 of the trial transcript of 18 October 2023.
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services because she feared that she was going to talk and talk about the same painful

thing and therefore suffer more.?*

77. The widow concluded her testimony by stating that the delay was unfortunate.
She sent her child away because she had no means of supporting her. If she had a
choice, she would have had her child with her especially being an only child and soon
after the death of her father/husband.?

78. The failure to seek medical attention for mental health was caused by cultural
beliefs. It is a valid reason under the circumstances of this case considering the nature

of the dependents, in particular, the dependent child, their educational status, their
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support the claim were submitted timely. It is hard to imagine how this matter would
have ended had the widow and child not been availed the Applicantis assistance to

make the claim and follow it up as she did.

81. The Tribunal does not place any weight on the Respondentds argument that
COVID-19 contributed to the delay. This was never communicated to the Applicant
and according to the chronology of events, it is highly unlikely that the pandemic
contributed to the inordinate delay. The Tribunal finds that the lack of justifiable
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e.  The claim for interest on the award of compensation made to the widow in
July 2021 is denied for lack of legal basis.

(Signed)
Judge Rachel Sophie Sikwese
Dated this 8" day of February 2024

Entered in the Register on this 8" day of February 2024
(Signed)
Ren® M. Vargas M., Officer-in-Charge, Nairobi
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