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Introduction

1. The Applicant, a former Chief Executive Officer (RCEQO0), Global
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7. By letter dated 10 March 2022, AGFUND welcomed the Applicantos
appointment and committed to transferring the first-year funds upon finalization

and approval of the implementation plan and budget.

8.  On 11 April 2022, the Applicants lateral transfer was formally confirmed via
a memorandum from the Director of the Division of Operations,
UNITAR (fiDirector/DQO0).

9. By the end of April 2022, the first financial transfer from AGFUND was still
pending due to the donords concerns regarding, inter alia, the proposed budget.
Several exchanges followed between the Executive Director of
AGFUND (ARED/AGFUNDO), the Executive Director of
UNITAR (RED/UNITARO), the Director/DP, the Director/DO, the Applicant, the
Chief of the Finance and Budget Office, UNITAR, and the Director of the Project
Department of AGFUND (ADPD/AGFUNDO), but the transfer of funds remained

outstanding.

10. After an attempt of the ED/UNITAR to use other sources of funding from
AGFUND to cover the Applicantds salary, i.e., from the fiAfghanistan Projecto and
the fiFinancial Inclusion Projectdo, AGFUND informed UNITAR on 12 May 2022
that it could not retroactively approve the use of other resources for the CEQds

salary for the period prior to 1 June 2022.
11. On18and 19 May 2022, the Applicant took uncertified sick leave.

12. On 18 May 2022, the ED/UNITAR sent an email to the ED/AGFUND
specifying that (i) UNITAR is a project-based organization without any core
funding, meaning that staff receive their salaries through specific projects they are
assigned to; (ii) the CEO position is attached to the GPH project and needs to be
remunerated through the GPH; (iii) AGFUND did not accept the proposal of
UNITAR to prefinance the CEO/GPH salary from two ongoing projects pending
receipt of the first GPH instalment; and (iv) if AGFUND does not comply with the
agreement and GPH receives no resources, UNITAR would have to discontinue the

related human resources arrangements.
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13.  On 20 May 2022, the Director/DP had a meeting with the Applicant, in which
he informed the Applicant the content of the 18 May 2022 communication and the

possible consequences.

14.  On 27 May 2022, the Applicant requested certified sick leave from 30 May
to 30 June 2022, which was granted and later extended until 31 July 2022.

15. By letter dated 16 June 2022, the Director/DP indicated to AGFUND that,
following a constructive discussion between the ED/UNITAR and the
ED/AGFUND on 13 June 2022, the Applicant had been reassigned as Senior
Project Manager of the Afghanistan and Financial Inclusion Projects as of
May 2022 and, consequently, his salary was being paid from the resources of these

projects.

16.
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20. By memorandum dated 15 July 2022, the ED/UNITAR informed the
Applicant that he had exhausted his leave entitlements on 12 July 2022 and that he
would be placed on SLWOP effective 13 July 2022.

21. By memorandum dated 15 July 2022, the ED/UNITAR informed the
Applicant that as the donor was not in a position to transfer the necessary funds for
GPH and absent any other source of funding to cover his salary, he would be placed
on SLWOP through the end of his appointment. In this memorandum, UNITAR
confirmed that the Applicantds lateral transfer to the position of CEO/GPH was
done following the request of AGFUND.

22.  On 13 August 2022, the Applicant requested management evaluation of the
contested decision, which was upheld by the Assistant-Secretary-General,
Executive Director, UNITAR, on 30 August 2022.

23.  On 25 November 2022, the Applicant filed the instant application against the

contested decision.
24. On 9 January 2023, the Respondent filed his reply.

25. On 16 January 2023, the Applicant sought leave to file a rejoinder, which was
granted by Order No. 4 (GVA/2023) of 17 January 2023.

26. On 27 February 2023, the Applicant filed his rejoinder.

27. By Order No. 93 (GVA/2023) of 4 August 2023, the Tribunal determined that
the matter could be adjudicated based on the written submissions, and requested the
parties to file their respective closing submission, which they did on
17 August 2023.

Consideration
Scope and standard of judicial review

28. The case at hand relates to an administrative decision to place the Applicant
on SLWOP.

Page 5 of 25



Case No. UNDT/GVA/2022/041
Judgment No. UNDT/2023/138

29. After a careful review of the partiesd submissions and the evidence on record,
the Tribunal identifies the following legal issues to be determined in the case

at hand:

a.  Whether the decision to place the Applicant on SLWOP following the
determination that there was no source of funding to cover his salary was

lawful;

b.  Whether the decision to place the Applicant on SLWOP following the

determination that he exhausted his leave entitlements was lawful;

c.  Whether UNITAR abused its discretionary authority by placing the
Applicant on SWLOP;

d.  Whether UNITAR failed in its duty of care towards the Applicant;

e.  Whether the contested decision was tainted by bias or improper

motives; and

f.  Whether the Applicant is entitled to any remedies.
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31. According to the Applicant, the decision above was unlawful as it was tainted
by procedural and substantive irregularities. Namely, that he was unilaterally
transferred from a secure position to the DP, without any consultation, and that the

necessary funding from AGFUND was available to the Organization.

32.  The Applicant further advanced that UNITAR was at fault for the donor not
being in a position to transfer the necessary funds for the project, due to its
mismanagement of funds in various other instances. The Applicant argues that
UNITAR is responsible for the funds not coming through and, consequently,

blameable for the contested decision.
33. The Tribunal will analyse each of the Applicants allegations in turn.

The alleged procedural and substantive irregularities

0] The Applicants transfer

34.
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The Global Partnership Hub (hereafter called the Hub) was
established by the United Nations Institute for Training and
Research (UNITAR) and the Arab Gulf Program for Development
(AGFUND) in 2022 to foster collaboration with donors and partners
to deliver flagship projects and other high-impact and high-visibility
initiatives.

Accountability:

The Chief Executive Officer (CEO), under the supervision of the
Director, Division for Prosperity, will lead the Hub team in
implementing the strategy and implementation plan.

38. Similarly, the Applicantis 15 November 2021 letter of appointment clearly

stated that his appointment was limited to the availability of funds:

Special Conditions

This appointment is limited to service with the United Nations
Institute for Training and Research and
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46. Regardless of the donords reasons to delay the implementation of the project,
or to refuse to cover the CEOGs salary from other ongoing projects, the fact is that

funding for GPH and, consequently, for the Applicantds salary, was not available.

47. The Tribunal is not mandated to review the conduct of UNITAR in relation
to the implementation of its projects or its management of the expenditure budget,

but rather its conduct in relation to the Applicant and the contested decision.

48. In this context, the Applicantds allegation that funding for his position was

indeed available unequivocally fails.

(ili)  Termination of temporary appointment

49. Lastly, the Applicant argues that, instead of being placed on SWLOP until the
end of his temporary appointment, his contract should have been terminated,
pursuant to para. 9(c) of AC/UNITAR/2019/05, and he should have received
termination indemnity, in accordance with Annex Ill of the Staff Rules and

Regulations.

50. The Respondent contends, however, that the Applicant was not placed on
SLWOP due to non-availability of funds under para. 9(c), but for administrative
purposes in accordance with para. 9(f). He argues that this decision was in line with
the business model of UNITAR. The Applicant was appointed at the specific
request of AGFUND and AGFUND announced it was not going to cover his salary
for the duration of the temporary appointment. Placing the Applicant on SLWOP
left a door open for him to resume his functions in case the situation were to
be settled.

51. Paras. 9(c) and (f) of AC/UNITAR/2019/5 provide the following:

9. The following special conditions may apply to the
appointments of the UNITAR regular staff members:

P

e

c. In the case of non-availability of funds, the
appointment can be terminated in accordance with Staff
Regulations 9.1 and 9.3 and termination indemnity will be paid in
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accordance with the rates and conditions specified in Annex Il to
the Staff Regulations of the United Nations

e

f. Special Leave without Pay may also be approved for
administrative reasons.

52. The Tribunal notes that a literal interpretation of para. 9(c) does not support

a finding that the Respondent was obligated to terminate the Applicantis
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Exhaustion of sick leave entitlement

3.1 When the entitlement to sick leave has been exhausted,
further certified sick leave shall be charged to annual leave. When
the entitlements to sick leave and annual leave have been exhausted,
the staff member shall be placed on special leave without pay.

3.2 When a staff member has used all of his or her entitlement
to sick leave with full pay, the executive or local personnel office
shall bring the situation to the attention of the Medical Director or
designated medical officer in order to determine whether the staff
member should be considered for a disability benefit under
article 33(a) of the Regulations of the United Nations Joint Staff
Pension Fund while the staff member is on sick leave with half pay.
When the staff member is being considered for such a benefit and
paid leave entitlements have been exhausted because of a delay in
the medical determination of the staff memberds incapacity for
further service or in the decision by the United Nations Staff Pension
Committee whether to award a disability benefit, the staff member
shall be placed on special leave with half pay until the date of such
decision.

67. The Applicant alleges that, once his leave entitlements were exhausted,
UNITAR failed to abide by para. 3.2 of ST/AI/2005/3 by not bringing his case to
the attention of the Medical Director to determine if he should be considered for a
disability benefit and, pending said determination, by not placing him on special

leave with half pay.

68. The Respondent contends, however, that UNITAR did in fact alert the
Medical Officer that the Applicant was about to exhaust his sick leave entitlements
and asked for a determination whether he should be considered for a disability
benefit from UNJSPF. The Respondent further claims that, as a staff member on a
temporary appointment only entitled to two working days per month of sick leave,
as per staff rule 6.2(b)(i), the Applicant was not entitled to sick leave on half pay

following a period of sick leave on full pay.

69. Regarding the latter, the Tribunal finds it pertinent to refute the misguided
interpretation of the Respondent that staff members on temporary appointments are
not entitled to the protection of para. 3.2 of ST/AI/2005/3.
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home. On the few occasions where the Applicant came to the office, he worked in
a meeting room equipped with a chair and desk, and was never required to work on

the stairwell, which is prohibited for security reasons.

85. Furthermore, the Respondent argues that the claim that the Appli
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90. Duty of care is an implicit obligation crystallized in the legal framework of

the Organization. Staff regulation 1.2(c) shines light on the matter, by determining
that:

Staff members are subject to the authority of the Secretary-General
and to assignment by him or her to any of the activities or offices of
the United Nations. In exercising this authority, the
Secretary-General shall seek to ensure, having regard to the
circumstances, that all necessary safety and security arrangements
are made for staff carrying out the responsibilities entrusted to them.

91. Itisalso established in the jurisprudence of the Tribunal that the Organization
has a duty of care vis-"-vis its staff members (see Applicant UNDT/2021/043,
para. 177; Kusuma
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Addition:

-

e
Working seated on a staircase on a laptop for longer periods

might not be the direct cause of the complaints. However, these
working conditions will definitely have supported the
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Whether the Applicant is entitled to any remedies

110. Asexplained above, the Tribunal finds the contested decision both lawful and
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stress or anxiety caused to the employee which can be
directly linked or reasonably attributed to a breach of his or
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Conclusion

117. In view of the foregoing, the Tribunal DECIDES to reject the application in

its entirety.

(Signed)
Judge Sun Xiangzhuang
Dated this 15" day of December 2023

Entered in the Register on this 15" day of December 2023
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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