Case No.:

UNITED NATIONS DISPUTE TRIBUNAL Date:

Original:

Judgment No.:

UNDT/GVA/2021/030
UNDT/2022/063

30 June 2022

English

Before: Judge Alexander W. Hunter, Jr.
Registry: Geneva

Registrar: Ren® M. Vargas M.

RABBAT
V.

SECRETARY-GENERAL
OF THE UNITED NATIONS

JUDGMENT

Counsel for Applicant:
Omar Yousef Shehabi, OSLA

Counsel for Respondent:
Jertme Blanchard, LPAS/UNOG

Page 1 of 22









Case No. UNDT/GVA/2021/030
Judgment No. UNDT/2022/063

12.  On 24 July 2019, the Applicant expressed his wish to be laterally transferred.
On 29 July 2019, HRMS responded to the Applicant recalling that Mr. M. had been
moved to a new position and was no longer in a direct reporting line to the
Applicant. HRMS further informed the Applicant that there was no provision which
enabled the Administration to enforce immediate or permanent placement of either
Mr. M. or the Applicant on the basis of concerns expressed over possible future
inappropriate conduct on the part of Mr. M. while he was serving in another section.

The Applicant responded to HRMS and again requested to be reassigned,
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32. By email dated 20 November 2020, the Secretary ad interim, SINCB,
UNODC informed the Applicant of his decision to implement a six-month
temporary arrangement for Mr. M. with possible extension as an interim measure

pending the investigation of the Applicantis complaint.

33.  On 8 December 2020, the Applicant was informed that Mr. M. would not be
reporting to the Applicant and would not return to the work unit for the next six

months.

34. On 13 January 2021, the Applicant requested management evaluation of the

following matters:

a.  Decision to approve an interim preventative measure that is not in
compliance with the Administrationds duty to ensure a harmonious work

environment and protection from prohibited conduct;

b.  Continuing implementation of measures inadequate to ensure a

harmonious work environment and protection from prohibited conduct; and

c.  Failure by the Responsible Official to comply with the prescribed
timelines under ST/SGB/2019/8 for concluding a preliminary assessment of

a report of prohibited conduct and constituting an investigative panel.

35. By letter dated 23 February 2021, the Management Evaluation Unit informed
the Applicant of its finding that his request for management evaluation was not

receivable.

36. On 7 April 2021, the Applicant was informed that the investigation was still

ongoing.

37. On 24 May 2021, the Applicant filed the present application mentioned in

para. 1 above.

38. On 25 May 2021, the application was served on the Respondent, who was

instructed to file his reply by 24 June 2021.
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39. On 4 June 2021, the Applicant was informed that the investigation had been
completed and that the arrangement regarding the reassignment of Mr. M. had been

extended until December 2021.

40. By motion of 23 June 2021 and motion of 21 July 2021, the Respondent
requested two extensions of time to file his reply, which were granted by the

Tribunal on 24 June and 21 July 2021, respectively.

41.  On 4 August 2021, the Respondent filed his reply with one annex filed on an
¢ pa e basis, which is an Interoffice Memorandum from the Director, DM,
UNODC to Mr. M. concerning a request for comments on reported unsatisfactory

conduct.

42. By Memorandum dated 29 October 2021, the Director, DM informed the

Applicant of the outcome of his two complaints, concluding that:

The evidence collected by the Panel did not establish sufficient
evidence to pursue the claim of knowingly false or unfounded and
malicious allegations. At the same time, the Panel established a
pattern of insubordinate behavior on the part of [Mr. M.] also
reflected in the events around the performance document for the
2018-2019 performance cycle.

In considering the Panelds findings, I concluded that [€] there was
a factual basis indicating unsatisfactory conduct, however, and
under the overall circumstances of the case, there was insufficient
evidence to establish that such conduct could amount to potential
misconduct.

43. The temporary reassignment of Mr. M. had been extended beyond the closure
of the case, and effective 1 April 2022, Mr. M. was permanently moved, with his

position, outside of the Applicantds supervision.

44. On 26 April 2022, the present case was assigned to the undersigned Judge.

Page 8 of 22









Case No. UNDT/GVA/2021/030
Judgment No. UNDT/2022/063

d.  The Administration acted promptly in addressing the underlying initial
request by the Applicant in his capacity as Mr. M.gs supervisor when he asked

for the Administrationds intervention in 2018.

Consideration
Peo _cedu g . e »
S A /

The Applicantis motion for joint statement of agreed and contested facts

53. The Applicant submits that a joint statement of agreed and contested facts is
necessary for a fair and expeditious disposal of the case. In support of his claim, he
argues that the Respondent fitakes no position on the facts asserted in the application

upon which [his] legal conclusions are basedo. He further puts forward that:

While virtually all of [the facts in question] are supported by
documentary evidence annexed to the application, the respondent
does not admit a single one. His reply thus constitutes a general
denial. The UNDT has repeatedly criticised general denials for
making it Aimpossible for the Tribunal to understand what the
Respondent is actually contestingd and has observed that fithe
approach of the Respondent to purely challenge everything in the
application is entirely unhelpfulo (footnote omitted). The
[Applicant] is thus called upon to address the [R]espondentis
arguments on receivability and the merits without knowing which
facts the [R]espondent admits and which he contests.

54,
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The Respondentds request to adduce evidence
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68. The Respondent submits that the application is not receivable. Specifically,
he argues that insofar as the application relates to the actions taken to address the
apparent conflict between the Applicant and his supervisee, Mr. M., the Applicant
has not identified any decision that produced any fidirect legal consequences

adversely affecting his terms and conditions of appointmento.

69. In this respect, the Tribunal recalls that art. 8.1(a) of its Statute provides that
an application shall be receivable if fift]he Dispute Tribunal is competent to hear
and pass judgement on the application, pursuant to article 2 of the present statuteo.
Art. 2.1(a) of the Tribunalds Statute provides in relevant part that:

1. The Dispute Tribunal shall be competent to hear and pass
judgement on an application filed by an individual, as provided for
in article 3, paragraph 1, of the present statute, against the
Secretary-General as the Chief Administrative Officer of the United
Nations:

(a) To appeal an administrative decision that is alleged
to be in non-compliance with the terms of appointment or the
contract of employment. The terms ficontractd and fiterms of
appointmento include all pertinent regulations and rules and all
relevant administrative issuances in force at the time of alleged
non-compliance.

70. The Appeals Tribunal has consistently held that the key characteristic of an
administrative decision subject to judicial review is that the decision must fiproduce

direct legal consequenceso affecting a staff memberds term

Page 14 of 22



Case No. UNDT/GVA/2021/030
Judgment No. UNDT/2022/063

personnel from prohibited conduct. There is no doubt that provisions of
ST/SGB/2008/5 and ST/SGB/2019/8 fall within the scope of the fiterms of
appointmento under art. 2.1(a) of the Tribunalds Statute. Thus, the Administrationds
failure to take appropriate measures to promote a harmonious work environment
and protect the Applicant from prohibited conduct indeed produces direct legal

consequences affecting his terms and conditions of appointment.

73.  Moreover, the Appeals Tribunal ;;L wuke 2010-UNAT-099 (para. 6) found
that:

when the claims regard issues covered by ST/SGB/2008/5, the staff
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77. This duty was codified in ST/SGB/2008/5, which provides in relevant part
that:

Section 2
General principles

2.2 The Organization has the duty to take all appropriate measures
towards ensuring a harmonious work environment, and to protect its
staff from exposure to any form of prohibited conduct, through
preventive measures and the provision of effective remedies when
prevention has failed.

78. Sec. 3.2 of ST/SGB/2019/8, which superseded ST/SGB/2008/5 on
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81. The Tribunal will address these allegations in turn.

The alleged insufficiency of the interim measures

82. The Applicant alleges that the interim measures taken by the Organization
were insufficient. He specifically complains about the fact that the reassignment of
Mr. M. was temporary in nature. In his view, he, or Mr. M., should be permanently
transferred, while the investigation had not been completed at the time of the

application.
83. The Tribunal finds no merits in the Applicantbs submissions in this respect.

84. First, the Tribunal notes that sec. 6.10 of ST/SGB/2019/8 sets forth the rules

and procedures governing interim measures, providing in relevant part as follows:
Interim measures

6.10 After the head of entity receives notice in writing that a person
may be a target of prohibited conduct, the head of entity shall
consider whether interim measures should be taken to protect the
integrity of any investigation, prevent the occurrence or repetition
of possible prohibited conduct and/or address risks of possible
retaliation under ST/SGB/2017/2/Rev.1 or whether such measures
would otherwise be in the interests of the Organization or work unit.
Such measures may include:

ée

(b) Reassignment of either the alleged offender or the affected
individual with the consent of the alleged offender or the affected
individual;

e
(f) Temporary changes in reporting lines. (Emphasis added)

85. It follows that it is up to the head of entity to consider whether interim
measures should be taken with a view to protect the integrity of any investigation,
prevent the occurrence or repetition of possible prohibited conduct, and/or address
risks of possible retaliation or whether such measures would otherwise be in the

interests of the Organization or work unit.
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86. The Tribunal is of the view that the Organization is best placed to assess

whether the measures taken would be in its interests and ultimately determine which
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107. Inlight of the above, the Tribunal finds that the Applicant fails to demonstrate
that
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