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from his job performance reports that such discrepancies could only be accounted for by bias 

against him or other improper motivation on the part of the assessment panel.  

8. On 29 December 2020, the UNDT issued the Impugned Judgment, finding that 

although there were procedural flaws in the selection process,2  Mr. Sobier nevertheless had 

failed to substantiate the allegation that the Administration had acted in bad faith or that there 

was ill-motive exercised against him.3 The tribunal reasoned that the flaws identified by the 

staff member were subsequently rectified by the Administration,4 and in the end, the right of 

Mr. Sobier to have his candidacy be given full and fair consideration was not violated.5  

9. Specifically, the UNDT noted that the changes effected to the GJO affecting the 

screening question and the language in the special notice were so fundamental that this should 

have caused the cancellation and re-advertisement of the GJO.6   This led to a finding by the 

tribunal that there were procedural flaws in the selection process.7 

10. To substantiate his claim that the selection decision was tainted by improper motives 

and bias, the Appellant submitted that the questions and answers, which were documented by 

the Administration in the Interview Worksheet and the Comparative Analysis Report, did not 

actually match what he was asked at the interview.  

11. The UNDT analysed the alleged discrepancies between the questions and answers 

regarding the Leadership and Managing Performance competencies.  The tribunal agreed with 

Mr. Sobier that a different question was asked on Leadership, based on the information 
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…The Tribunal has also found that the anomalies in how the interview process was 
documented was the result of carelessness on the part of the Respondent, but that no 
bias or ill-motive could be attributed to him. 

…The Tribunal cannot therefore find that the Applicant’s right to a full and fair 
consideration of his candidature was violated. 

14. Finding no evidence of bias, discrimination or extraneous factors, the UNDT dismissed 

Mr. Sobier’s applica
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Tell us about a time when you needed to implement high level strategy, how did go 
about it? 

17. Mr. Sobier also submits his response to the Leadership question differed from that 

which was recorded by the Administration in the Comparative Evaluation Report.  Similarly, 

for the Managing Performance competency, Mr. Sobier argues that his response differed from 

the one documented by the Administration in the Comparative Evaluation Report.  Given these 

errors, Mr. Sobier argues the FCRB which decided, in reliance on the interview panel’s report, 

to eliminate him from appointment to the roster was misled in approving the 

rostering exercise. 

18. Furthermore, Mr. Sobier highlights that the UNDT accepted that the question on 

Leadership competency appeared to be different from that which was documented by the 

Administration.
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Considerations 

23. We note at the outset that the parties decided that no hearing of witnesses was required 

and that the UNDT could make its decision from the papers filed with it.  While that was their 

decision, and it may be understandable that the UNDT did not contradict that joint 

submission, it is somewhat surprising that the case could have been decided without the 

questioning of several relevant people including those who conducted the competency-based 

interviews of the Appellant and probably also the decision-maker(s) who determined that his 
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such as this.  Both legal principles underpinned fundamentally the UNDT’s Judgment in 

this case. 

27. The first is that, particularly in cases of complaints of non-selection, the UNDT and the 

UNAT will not usurp the entitlement of the Secretary-General to make selection decisions.  

That is so, not least, because it is a fundamental principle of staff engagement under 

Staff Regulation 4.2 and ST/AI/2010/3 as the UNDT pointed out.  It sometimes said, in other 
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29. Bias is an element of natural justice which examines not only the mind of the 

decision-maker subjectively but also examines the manifestation of the process of 

decision-making objectively.  Put another way, a decision is not only biased if made by a 

decision-maker deliberately intending to favour or disadvantage the subject of it for improper 

reasons.  Bias can also occur unintentionally on the part of the decision-maker if, considered 

objectively, a neutral, reasonable and informed bystander would conclude that it is likely to 

have been made to favour or disadvantage improperly the person affected by the decision.  This 

is sometimes called “a reasonable apprehension of bias”.  Its ascertainment is an objective 

exercise, and it arises and is entirely dependent on the circumstances of the case. 

30. 
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33. It is unfortunate, also, that the Appellant’s evidence provided to the UNDT of what was 

said at the Appellant’s interview was not presented in a fuller and more accurate form.  That is 

because a major plank of the Appellant’s case before the UNDT and now on appeal addresses 

what he says was significant misrepresentation of the content of that interview by the interview 

panel’s report.  What was presented by the Appellant to the UNDT appears to have been his 

own summary prepared from a sound recording made by him in the interview room.  No copy 

of that sound recording, or any complete verbatim transcript of it, was apparently presented to 

the UNDT.  It is not a part of the UNDT’s documentary file before us.  Rather, the Appellant 

presented, and the UNDT accepted, his summary of parts of that interview and a verbatim 

transcript of other parts of it.  Nevertheless, the Respondent did not challenge the accuracy of 

the Appellant’s assertions of what was said by the interview panel, and the UNDT accepted the 

Appellant’s evidence.  Nor is that factual finding by the UNDT of what was said to and by the 

Appellant at the interview challenged by the Respondent on this appeal.  In these 

circumstances, and while pointing out that it would have been preferable to have had the best 

and most complete evidence made available to it or that the UNDT should have itself called for 

that best evidence, we will proceed on the assumption, as the UNDT concluded, that the 

Appellant’s account of what transpired at the interview was correct. 

34. It is fundamental to both a fair process and a fair outcome that the Respondent should 

adhere to its self-imposed expectations, and if it does not, it can be expected to provide an 

explanation for departing from it.  It is likewise fundamental that an assessment panel’s 
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Judgment 

38. The appeal is allowed, and Judgment No. UNDT/2020/218 is set aside.  The decision 

to not place Mr. Sobier on the roster is rescinded.  In default of recission of the challenged 

decision, we fix compensation payable to Mr. Sobier in the sum of USD 3,000. 
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