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Introduction

1.  The Applicant, a former Water, Sanitation and Hygiene (\WASH0) Officer
at the Sindh Field Office (iSFOO0) in Karachi, Pakistan, United Nations Childrends
Fund (AUNICEF0), filed an application contesting the disciplinary measure of
separation from service with compensation in lieu of notice and with termination

indemnity, in accordance with UN Staff Rule 10.2(a)(viii).

Summary of relevant facts

2. On 11 September 2018, the Office of Internal Audit and
Investigation (AO1AI0), UNICEF, received three complaints of possible misconduct
from the Pakistan Country Office (\lPCO0) against the Applicant. The
complainants, a WASH Officer (iV010), a WASH Specialist (fiV020), and a
WASH Officer (iV030), reported that the Applicant had engaged in workplace
harassment by using offensive language, engaging in bullying, intimidation, and

humiliation.

3. On 12 February 2019, the Applicant was notified by OIAI about said

complaints.
4. On 7 November 2019, the Applicant was interviewed by OIAL.

5. On 20 November 2019, the Applicant submitted an official statement to the

investigation with supporting documents.

6.  On 26 December 2019, OIAl issued its investigation report concluding that
the Applicant had failed to observe the standards of conduct and referred the matter

to the Division of Human Resources (RDHRO0) for appropriate action.

7. On 23 January 2020, the Director, DHR, issued a Charge Letter against the
Applicant for misconduct on account of seven allegations: (a) bullying V01,
(b) making abusive comments towards VO010s child, (c)repeatedly and

unwelcomingly calling and messaging V01 and V02 after work-hours, (d) insulting

Page 2 of 16



€N WeV A 848039

4,

yg’e’.‘\; W 2239

V03, (f) shouting at VO3 in the presence of V01, (g) repeatedly and unwelcomingly
touching and hugging V03 after he had told her it made him feel uncomfortable.

8.
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17.  On 9 March 2022, the Applicant indicated a desire for an oral hear
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g.  The imposed sanction was not the harshest available, as the Applicant

was not dismissed without receiving a termination indemnity; and

h.  The Applicantds due process rights were respected throughout the

investigation and the disciplinary process.

Consideration

24. The decision-maker has the discretion to impose the disciplinary measure that
he/she considers adequate having regard to the nature of the misconduct, the
objective of punishment and deterrence, and other relevant considerations. The
decision-maker also has the discretion to weigh aggravating and mitigating

circumstances.

25.  When reviewing disciplinary decisions, the Tribunal may only examine
(i) whether the facts on which the sanction is based have been established,
(ii) whether the established facts qualify as misconduct, (iii) whether the sanction
is proportionate to the misconduct, and (iv) whether the staff memberds due process
rights were respected during the course of the investigation and disciplinary
procedure. Also, when reviewing proportionality, the test applied by the Tribunal
is whether the measure is blatantly illegal, arbitrary or discriminatory or otherwise

abusive or excessive.

26. Accordingly, the Tribunal must examine each criterion individually to then
proceed to rule on the legal issues that emerge in the case.
Whether the facts have been established

27. The sanction imposed on the Applicant derives from multiple incidents of
harassment, set out in the charge letter, that were reported by three complainants

and relate to various periods in time.
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28. The charges with respect to the allegation that the Applicant bullied V03 by
calling him a fimunshed have been dropped, as have the allegations that the
Applicant bullied V01 by telling her she would not fitake her placeo, requesting her
to resign, and following her to the bathroom to question V01 about her interactions

with other colleagues.
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32.  Accordingly, the evidence shows that both V01 and V03 had been struggling
with the Applicantés conduct for a considerable amount of time prior to VV020s
arrival and tried, individually, to resolve their respective matters by alerting SFO

management.

33. Inaddition, a contemporaneous email dated 30 August 2018 shows that V01,
V02, and V03 were advised to file an official complaint against the Applicant by
the Chief Field Office (RCFO0), SFO, UNICEF, after she was made aware of the

seriousness of the matter.

34. Given the timeline of the reported incidents, the contemporaneous evidence
on record, and the fact that the complainants have been separately reporting said
incidents to Senior Management for a while before the official complaint, the
Applicantds claim that they were conspiring against her to fabricate or overstate the
incidents relating to the alleged workplace harassment is neither credible nor

supported by any evidence.

35. In contrast to the Applicantés claims, the evidence of the complainants and
other witnesses is consistent regarding the Applicantés behaviour towards them and
others. Such credible evidence supports a pattern of abusive and/or intimidating and

demeaning behaviour on the Applicantds part.

36. On 23 August 2016, at a meeting held to mediate the conflict between the
Applicant and V01, and on subsequent occasions, the Applicant made abusive
statements about VVO16s child, who was born with a neurological ailment. In the
meeting, the Applicant stated the following: iGod ha[s] punished you by giving you
a sick child. I prayed to God that you lose your child, that you can feel the pain |

am going through, because | am an orphan. You are playing politics.0

37. The account of V01 regarding this meeting is corroborated by the testimony
of a former WASH Specialist and former Team Leader of the WASH section at the
Sindh Field Office (iSFO0), who mediated said meeting and who confirmed

hearing the Applicantds abusive statements. There is no indication
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38. There is also clear and convincing evidence that the Applicant bullied V01
by calling her names such as figarbageo and fassholeo. While there were no other
persons present at the incidents reported by V01, her account is consistent with the
statements of V02 and V03 that the Applicant used insulting and verbally abusive

language towards them and others.

39. In addition, the former WASH Specialist and former Team Leader of the
WASH section at the SFO also testified to having been subjected to and to
witnessing the use of abusive language by the Applicant, such as fiyou are garbageo.
Similarly, a Programme Associate, WASH section, testified to having witnessed
the Applicant shout and use abusive language such as fibitcho, fifuck your sistero,
and fifuck offo. In light of this consistent and corroborative evidence made by
witnesses other than the complainants, the Applicantés denials of the allegations are

not credible.

40. Moreover, the Applicant repeatedly called and texted both V01 and V02 after
working hours when she knew, or reasonably should have known from their
reluctance to respond and/or unresponsiveness, that her contacts were unwelcome.
The evidence includes statements by V01 and V02 who recalled that the Applicant
repeatedly called and texted them outside of working hours. Records provided by
V01 indicated that when she was not responsive to the Applicantis
communications, the latter would text her to ask why she was not taking her calls
or texts and/or whether she had blocked her. For instance, on 30 May 2018, the
Applicant tried to reach V01 eight times between 7:47 p.m. and 8:36 p.m. On
18 June 2018, she called V01 twice and then texted her at 8:01 p.m. and then called
her again at 8:56 p.m. On 1 August 2018, the Applicant called V01 at 9:59 p.m. and
10:04 p.m. and then sent her a message, stating fiseems you were sleeping just

wanted to say hello [€]0.

41. Furthermore, the Applicant bullied VVO1 by accusing her of having an illicit
relationship with another staff member of the WASH section, who was the
Applicantds supervisor at the time, i.e., the above-mentioned WASH Specialist and
former Team Leader of the WASH section at the SFO. The Applicant also requested

V016s husbandds phone number so that she could inform him of the alleged
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affair. VO1 gave a clear and credible account of what she perceived as threatening

behaviour, noting, in particular the cultural implications that such an accusation
would bear:

Witness Statement of V01 (28 November 2018) (2018-132-2J08),
para. 10 (stating, inter alia, iShe accused me that | was having an
illicit relationship with [a WASH Specialist and former Team
Leader]. None of that was true. At one point she asked me to give
her a telephone number of my husband, because she would like to
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52.  Staff regulation 1.2 (b) provides that staff members shall uphold the highest
standards of efficiency, competence and integrity. The concept of integrity includes,
but is not limited to, probity, impartiality, fairness, honesty and truthfulness in all

matters affecting their work and status.

53. Under staff regulation 1.2(f), [staff members] shall conduct themselves at all
times in a manner befitting their status as international civil servants and shall not
engage in any activity that is incompatible with the proper discharge of their duties
with the United Nations. Staff rule 1.2(f) provides that any form of discrimination
or harassment, including sexual or gender harassment, as well as abuse in any form
at the workplace or in connection with work, is prohibited. Staff rule 10.1(a)

provides that the failure by a staff member to comply with his or her obligations
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62. Disciplinary measures imposed against comparable conduct have been
consistently dealt with by the Secretary-General with demotion with deferment of
eligibility for consideration for promotion, and/or loss of steps in grade (see
Compendium of disciplinary measures, Practice of the Secretary-General in
disciplinary matters and cases of criminal behaviour from 1 July 2009 to
31 December 2020, cases 98, 136, 137, 159, 169, 458, and 517).

63. Accordingly, and in view of the foregoing, the sanction of separation from
service with compensation in lieu of notice and with termination indemnity, in
accordance with staff rule 10.2(a)(viii), is too harsh a penalty to pay in line with the

past practice of the Secretary-General in matters of comparable misconduct.

64. Notwithstanding, beyond the comparison with other cases of comparable
misconduct, the Tribunal finds it appropriate to also examine whether the context

of the decision justifies the imposed sanction.

65. In this regard, the Tribunal notes that in the backdrop of the disciplinary
process, there is an organizational unit that has been struggling to deal with
behavioural issues in the workplace for years. Documentary evidence shows that,
despite multiple complaints made to supervisors since at least 2015, UNICEF

Management and Human Resources never formally acted upon those com
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67. Such context puts into question the appropriateness of the decision. By not
taking formal action to address the complaints, the Respondent failed in his
obligation to protect his employees. Had those issues been properly addressed
earlier, perhaps the situation would not have escalated and, possibly, the feeling of
dissatisfaction and impunity among the staff would not be the one apparently

driving the actions.

68. In fact, the difficult and stressful nature of the functions required of the staff
member, her performance record, and, especially, the lack of support and corrective
action by UNICEF Management, should have been taken into account as mitigating

factors.

69. Instead, the harsher disciplinary measure of separation from service for
workplace harassment appears to have been decided more as a way to respond to
the complaints of impunity within the staff, and to deal with the threats of
resignation, rather than as an appropriate measure proportionate to the established

misconduct.

70.
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