


Case NoUNDT/NY/2022/001
Order No.096(NY/2022)

Introduction

1. By Order No. 081(NY/2022) dated SeptembeR022, the Tribunal ordered
the Applicant to file her final comments on the Respondent’s submissions concerning
her5 January 2022 motion for disclosure by 10 October 2022.

2. The Applicant duly filed her submission.

Consideration

3. In the Applicant’s 10 October 2022 submission, she submits thdfirstse
“difficulty in identifying witnesses prior to access to disclosure of documents sought,
this because of the opaque nature of the process by which the Applicant’'s complaints
were processed”. Accordingly, the Applicant se&k reserve the right to amend her
witness request upon receipt of disclosure sdught

4. In terms of case management, the Tribunal will therefore handle the issue of
the Applicant’s disclosure requests before proceeding with the question of a hearing

and possible witnesses.

5. In the Applicants 5 January 2022 motion for disclosure, she submits that it is
“a matter of contention as to whether the Applicant’'s complaint regdEyghame
redacted for privacy reasons] having requested the Applidaef’sonal assistant, AJ
(name redacted for privacy reasgng) harvest information from her Outlook account
without her knowledge or permission and to forward thdE@)] for purposes to her
detriment[as she] was subjeto investigation or to a preliminary assessmentie
Office of Internal Oversights Services (“O10%nd the Management Evaluation Unit
(*MEU”) “contenpd] that the matter was investigatedHowever, during interview

investigators'
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the MEU effectively exercise the discretion accruing to OlO%e Applicant deems
inappropriate fothe MEU to hypothesize about possible justifications OIOS might
have had for their decision, instead it shoulétdressed on the basis of the reasoning
that motivated it’ For instance,the MEU claim the absence of an earlier complaint
regarding EC] shouting at her in a meeting justified narnvestigation as OIOS could
conclude the complaint resulted from dissatisfaction with [ECEE in the
investigation into the Applicaht This conclusion isdbsent from OIOS’s memo or
comments to the MEU and is disproved by the Applicant’'s contemporaneous memo to
[the UnderSecretaryGeneral of the Applicant’'s departmentthg USG”, name
redacted for privacy reasongggarding exactly this incident. The MEdIdim OIOS

made a conclusion that complaints were not made in good faith, however, this
assessment is absent from the OIOS memo and absent from their comments to the
MEU”, and alsd‘entirely unsubstantiated by the MEU

10. In light thereof, the Applicant regsts further disclosure:of

a. “[T]he documents created during the predication process which
memorializing the decision not to investigate the Applicant's complaints
regardingthe USG and EC. The Applicant states that “fiis is necessary to
parse the actual reasoning for the decision and the hypothetical justifications
advanced by the MEUand ‘clarify the reasoning for OIOS’s dual decisions
not to investigate complairitegainsthe USG and EC

b. “[T] he actual documents removed from her antby [AJ]and shared .
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thereupon that “[kjowledge of the actual information taken and shared is
required in order to assess [AJa&]count as to why he undertook removed and
forwarded this information and the extent to which he might be deemed to have

acted in good faith as alleged by the Administrétion

The Respondentobjects to all the Applicant’s disclosure requesthich he

identifies as the following:

12.

a. “Documents created in the predication process which would indicate the
date upon whicla decision to either investigate or not istigate was takeén

b. “Notice to [AJ]that he was subject to investigation”
C. “The closure report created by OIQS
d. “A screenshot of the OIOS case log indicating the documents created

during thisinvestigation;

e. “Documents created during the predication process which memorialize
the decision not tovestigate the Applicant’s complaints regarding [tH&G]

and[EC] predicate the other matters for investigation

f. “The closure report in relation to misuse[ioformation technology,

“IT"] resouces;

g. “Actual documents removed from her account by &l shared with
[EZ]".

The Respondents submits thiag tApplicant tloes not cite any legal authority

setting forth that she is entitled to anytbése disclosuréswhich “is because she

cannot. ST/AI/2017/1 (Unsatisfactory conduct, investigations and the disciplinary

process)'governs the relevargdministrative processes, and does not grant any staff
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member the right to any of the disclosutke Applicant requests The Applicant
“should not be permitted to use the instant litigation to gegess to privileged work
product information regarding OIOS’s deliberative processdésrmation to which
she is not entitled to under the [United Nations] Regulations and"Rules

13. The Respondent contends that d[tthe extent the Applicant’s disclosure
requests are an effort to understand the reasarotitested decision was made, such
reasons were provided to her in the memo from OIOS datkdy92021”and the
“reasons for the contested decisiovere“also set forth’in the reply. In additiorto

“the 9 July 2021 memo and the Respondent’s Refitg’ Respondent annexes 16
August2021 memorandum from OIOS to MEU, in response to the Applicant’s request
for managemenrgvaluation of the contested decisins

14. TheRespondent argues that “[ir] respect to the portions of the Applicant’s
requests seeking “notice to [Atljathe was subject to investigation ‘the closure
report created by OlO%nd*the closure repoih relation to misuse of IT resources
... OIOS conducted preliminary assessment pursuant to Section 5.5 of ST/AI/2017/1,
and following such assessmeleicided to close the Applicant’'s complaints, as set forth
in the contested decision (9 July 208&mo from OIOS to the Applicarit)There Wwas

no investigation” The extent the Applicant seekdisclosure of documents relating to
an investigation, such requests are inappbsitelreference is mad® AJ's 19 May
2021 interviewin which he was advised that OIOS was “not conducting a full
investigatiot but an ‘assessment of allegations received related topossible
unlawful access tahe Applicant’s IT resources

15.  With reference to Order No5@W (p)-4 (i)-2(u)-4 ( but)-2 ( a)4 (n “8but)-26u0 T(nt)-20 (' S)C
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request. The Tribunal therefore instructed the parties that any disclosure requests
should ‘specifically refer to the relevant documentation and clearly indicate what
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19. In order to assess the cobrecyof the provided reasong would therefore be
relevant for the Tribunal to review any documentation by which OIOS possibly
memorialized these contested decisions and their reasonimgtathe when they were
takenor, at least,earlier than the management evaluation process (in line herewith, see
the Appeals Tribunal irRespondent 2021UNAT-1097, paras. 446). Also, the
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IT IS ORDERED THAT:
23. By 4:00 p.m.on Wedneslay, 2 November 2022the Respondent is to produce

all relevant documentation in its possession in response to the Applicant’s séguest

disclosure.

(Signed)

Judgeloelle Adda
Dated this 28 day of Octobef022
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