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however, is not unfettered. As the Appeals Tribunal stated in its seminal judgment in 

Sanwidi 2010-UNAT-084, at para. 40, “when judging the validity of the exercise of 

discretionary authority, … the Dispute Tribunal determines if the decision is legal, 

rational, procedurally correct, and proportionate”. This means that the Tribunal “can 

consider whether relevant matters have been ignored and irrelevant matters considered, 

and also examine whether the decision is absurd or perverse”.  

10. The Appeals Tribunal, however, underlined that “it is not the role of the Dispute 

Tribunal to consider the correctness of the choice made by the Secretary-General 

amongst the various courses of action open to him” or otherwise “substitute its own 

decision for that of the Secretary-General” (see Sanwidi, para. 40). In this regard, “the 

Dispute Tribunal is not conducting a “merit-based review, but a judicial review” 

explaining that a “[j]udicial review is more concerned with examining how the 

decision-maker reached the impugned decision and not the merits of the 

decision-maker’s decision” (see Sanwidi, para. 42). 

11. Among the circumstances to consider when assessing the Administration’s 

exercise of it discretion, the Appeals Tribunal stated “[t]here can be no exhaustive list 

of the applicable legal principles in administrative law, but unfairness, 

unreasonableness, illegality, irrationality, procedural irregularity, bias, capriciousness, 

arbitrariness and lack of proportionality are some of the grounds on which tribunals 

may for good reason interfere with the exercise of administrative discretion” (see 

Sanwidi, para. 38).  

Were the facts on which the sanction was based appropriately established?  

12. The Applicant indicates in the application that “[w]hile the underlying facts in 

this case are not in dispute, the interpretation given by the Administration appears 

contrived and retaliatory”. The Respondent takes note of this in the reply.  

13. Concerning these facts, the Tribunal notes that in the letter informing the 

Applicant of the contested decision, the Under-Secretary-General for Management 

(“the USG”) concluded that “after a thorough review of the entire dossier, including 



  Case No. UNDT/NY/2018/087 

  Order No. 146 (NY/2020) 
 

Page 5 of 6 

your comments dated 29 August 2018”, the following facts had been established by 

“clear and convincing evidence”: 

a. “After printing, on 17 May 2017, confidential [United Nations] 

information, in the form of email correspondence about security-related issues, 

[the Applicant] lost this printed correspondence and did not report this loss to 

anyone”; and   

b. 
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even if the facts on which the disciplinary measure was based have been appropriately 

established, the Dispute Tribunal “


