


Case No. UNDT/NY/2016/045-R1
Order No. 110 (NY/2019)

Introduction

1. On 25 July 2016, the Applicant filed the application. The case was assigned to
Judge Alessandra Greceanu.

2. After various case management steps, by Judgment No. UNDT/NY/2017/012

issued on 6 March 2017, Judge Greceanu granted the application in part.

3. After both the Applicant and the Respondent had filed separate appeals
against Judgment No. UNDT/NY/2017/012, the Appeals Tribunal held in Chhikara
2017-UNAT-792 of 27 October 2017 that, “The appeals are partially granted. The
consolidated case is remanded to the UNDT, for additional findings of fact and to be
judged anew by the same Judge, after affording the parties an opportunity to comment
on the new evidence. Judgment No. UNDT/NY/2017/012 is hereby vacated by
operation of remand”. As reasons, the Appeals Tribunal, inter alia, found that,

41.  The new evidence—i.e., the 25 situational questions, including
their “key” answers—specifically related to part 1 of the written test,
precisely where [the Applicant] failed. This evidence was considered
relevant by the Dispute Tribunal, such that it compelled its production,
and as potentially relevant by the Appeals Tribunal when it also
ordered its production. It is relevant evidence and should have been
presented to [the Dispute Tribunal], in accordance with the two-tier
system of administration of justice. [The Dispute Tribunal] erred when
it considered that it did not need this missing evidence to decide the
case; indeed, [the Dispute Tribunal] might have decided the case
differently had it had access to this evidence which was at the core of
the dispute as it related to the specific part of the test which [the
Applicant] failed [reference to footnote omitted]. By rejecting,
pursuant to Order No. 259 (NY/2016), [the Applicant’s] request that
this missing evidence be submitted and judging the case without it,
[the Dispute Tribunal] failed to exercise the jurisdiction vested in it
and also committed an error in procedure, such as to affect the
decision of the case [reference to footnote omitted].
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I. The total score/number of points/credits allocated to
each applicant for each of the predefined 6 key responses to
each of the remaining 20 situational judgment questions.

22.  The parties are informed that the case is to be decided on the
papers before the Tribunal and the parties are to file their closing
submissions on Friday, 30 November 2018 at [4:00] p.m.

5. In accordance with Order No. 205 (NY/2018), on 14 November 2018, the
Respondent filed responses to paras. 21(a) and (c). However, the Respondent did not
file responses to paras. 21(b), (d), (e), (f), (9), (h) and (i), noting that he had not
received any instructions thereon and requested an extension until 28 November
2018.

6. On 28 November 2018, the Respondent filed some responses to paras. 21(b),
(d), (e), (f), (9), (h) and (i).

7. On 30 November 2018, the Respondent filed his closing statement as per
Order No. 205 (NY/2018). The Applicant filed no closing statement.

8. On 6 December 2018, the Applicant filed a submission pursuant to the
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[“ETS”] and Hiring Manager [“HM”], and most importantly, the
complete disregard of marks awarded to SJ questions by ETS and
grading of the same questions on a bizarre methodology by HM.

The Applicant further stated that,

17.  Analysis of evidence not produced by the Respondent on 28
Nov 2018 following the Honorable Tribunal's order of 26 Oct 2018,
even after seeking additional two weeks’ time, reveals the following:

l. Paragraphs 21(A) and 21(C) were answered in the response
dated 14 Nov 2018.

Il. Paragraph 21(B) and 2I(H) were answered adequately in the
response dated 28 Nov 2018. However, Paragraphs 2I(D), 2I(E), 21
(F), 21 (G) and 21 (1) were only answered partly.

I1l.  For 21 (D), Respondent has not shared the marks allotted to
each applicant for each of the 25 questions scored using ETS’s
methodology.

IV.  For 21 (E), evidence to support “miscommunication” which
lead to removal of two additional questions (#7 and #11) was not
provided.

V. For the most important question i.e. 21 (F), Respondent has
obfuscated the facts and given half-truths in order to mislead the
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10.  On 31 December 2018, Judge Greceanu’s tenure with the Dispute Tribunal

ended.

11.  On1July 2019, the present case was assigned to the undersigned Judge.

Consideration

12.  Albeit not complying with the deadline set out in Order No. 205 (NY/2018),
the Applicant’s submission of 6 December 2018 is allowed, taking into account that
he only had two days to file such submission following the Respondent’s 28
November 2018 filing. Furthermore, with reference to Chhikara 2017-UNAT-792 as
cited above, the Respondent is to provide his observations and, as relevant, additional
responses and documentation as per paras. 17 and 18 of the Applicant’s submission of
6 December 2018. The parties will thereafter file their written closing statements after

which the Tribunal will decide the case on the papers before it.
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17. By 4:00 p.m. on Wednesday, 25 September 2019
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