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Introduction

1. On 7 December 2018, the Applicant, a G-6 Senior Legal Assistant working

for the Office of Legal Affairs in New York, filed an application for suspension of
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5. On 10 December 2018, by Order No. 241 (NY/2018), the Tribunal confirmed
that the contested decision was suspended pending its consideration of the application

for suspension of action, or until further order.

6. On 11 December 2018, the Respondent filed his reply in which he contends
that the application is moot as following the Dispute Tribunal’s instructions on 7
December 2018, the Organization notified the Applicant that she will be allowed to
sit the second stage of the examination on 13 December 2018, pending management

evaluation.
Background

7. In the application for suspension of action, the Applicant submitted the

following facts.

8. On 11 July 2018, the Applicant applied for the YPP examination in Social
Affairs as a “G to P” candidate.

9. On 17 September 2018, the Applicant was informed that her application was
rejected because she had not met the education criteria specified in the job opening.
On 18 September 2018, the Applicant contested this decision demonstrating that she
does meet the education criteria.

10.  On 2 October 2018, the Applicant received a confirmation that the previous
decision was reversed and that she was now invited to sit the first part of the YPP
written examination in Social Affairs. The first stage of the YPP examination was to
be administered on-
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heavy volume of applicants, we are unfortunately not able to provide
further feedback on an individual basis.

18.  On 7 December 2018, the Applicant, submitted a request for management
evaluation challenging the OHRM’s decision to exclude her from the second stage of

the YPP written examination.
Parties’ submissions

19.  The Applicant’s principal contentions are as follows:

Prima facie unlawfulness

a. It is trite law that a selection exercise is an ongoing process until a
selection decision is made. The written test is normally the first step in the
process. Success at the written test determines whether a candidate can
proceed to the next stage in the selection exercise. An improperly or unfairly
conducted written test can be challenged as an administrative decision that
may impact a candidate’s career if the unfairness of the initial step is
established.

b. In this instance, the Applicant seeks to challenge the conduct of the
written assessment. As enunciated by Appeals Tribunal in the case of Riecan
2017-UNAT-802, there is a presumption of regularity in which any staff
member challenging a non-selection must establish at the prima facie level
that there were serious and reasonable doubts regarding the process of

recruitment.

C. In this case, the Applicant contends that the technical failures in the
online test as well as subsequent treatment of this matter by the OHRM serve
to challenge the presumption of regularity. Consideration needs to be given to

the following:
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the irregularities in the written examination exercise as highlighted above.
The Applicant did not take this exercise lightly provided that such an
opportunity for General Staff members to access the Professional category
comes only once every two or four years. With seventeen years of experience
and months of studying for the examination, the Applicant would have been
shortlisted for the second phase of the test but for the technical failures in
conducting a fair recruitment process, for which the Administration should

take the full responsibility.

Urgency

g. On 3 December 2018, the Applicant received a notification that she
had not reached the passing threshold of th

Page 7 of 11






Case No. UNDT/NY/2018/080
Order No. 244 (NY/2018)

22.  Article 8.1(c) of the Tribunal’s Statute states that an application shall be
receivable if: “... [a]n applicant has previously submitted the contested administrative

decision for management evaluation, where required”.
23.  Article 13.1 of the Tribunal’s Rules of Procedure states:

The Dispute Tribunal shall order a suspension of action on
an application filed by an individual requesting the Dispute Tribunal to
suspend, during the pendency of the management evaluation,
the implementation of a contested administrative decision that is
the subject of an ongoing management evaluation, where the decision
appears prima facie to be unlawful, in cases of particular urgency and
where its implementation would cause irreparable damage.

24.  The Tribunal considers that, for an application for suspension of action to be

successful, it must satisfy the following mandatory and cumulative conditions:

a. The application concerns an administrative decision that may properly

be suspended by the Tribunal;

b. The Applicant requested management evaluation of the contested

decision, which evaluation is ongoing;

C. The contested decision has not yet been implemented,;

d. The impugned administrative decision appears prima facie to be
unlawful;

e. Its implementation would cause irreparable damage; and

f. The case is of particular urgency.

Whether application concerns an administrative decision that may properly be

suspended by the Tribunal

25. The Tribunal notes that it is uncontested that the contested decision in the

present case, namely the decision of the Administration to exclude the Applicant
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decision pending management evaluation and expresses its trust that this measure will
allow the Management Evaluation Unit to carefully review all the circumstances

invoked by the Applicant in order to prevent future litigation.

Conclusion

31. In the light of the above, the Tribunal notes that the Administration has
already granted the requested relief, and that the implementation of the contested

decision is already suspended pending management evaluation.

(Signed
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