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5. On 4 April 2017, the Respondent filed his response to the motion for interim
measures, claiming that the motion is not receivable as there has been no
administrative decision taken yet to refer the matter to the new employer, the only
step being the issuance of the letter to the Applicant seeking his comments, which is

preparatory in nature. In any event, the motion for interim measures is groundless.

6. Much of the background, history and legal submissions in this matter have
been previously set out in Order No. 62 (NY/2017), dated 30 March 2017, and Order
No. 68 (NY/2017), but are set out again herein for clarity and for ease of reference.

Background

7. The Applicant was a United Nations
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your Official Status File. Please note that a copy of the documentation
provided to you will not be placed on your Official Status File; only
the note will be placed on your file.

Please be advised that, after the two-week period, the note will
be placed on your Official Status File, together with any comments
provided. No other documents relating to this matter will be placed on
your Official Status File.

If a decision is made to refer this matter to [the new employer],
you will be informed.

9. As for receipt of the aforesaid letter of 2 March 2017, the Respondent
contends that it was “delivered” to the Applicant’s email on 3 March 2017. The
Applicant, however, submits that he only received it on 21 or 22 March 2017.

Applicant’s submissions

10.  The Applicant’s principal contentions may be summarized as follows:

Receivability and prima facie unlawfulness

a. The requirement for prima facie unlawfulness does not require
anything more than serious and reasonable doubts regarding the lawfulness of
the  contested decision (Hepworth  UNDT/2009/003;  Corcoran
UNDT/2009/071; Corna Order No. 90 (GVA/2010); Berger
UNDT/2011/134; Chattopadhyay UNDT/2011/198; Wang UNDT/2012/080;
Wu Order No. 188 (GVA/2010));

b. It is trite law that the key characteristic of an administrative decision
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contact and share what it deems important to another

employer;

Urgency

J. The Applicant has been given two weeks to reply to the 2 March 2017
letter in the circumstances where the Administration has no legal authority to
put forward the recommended course of action. It is unclear whether the
Administration would wait until the disciplinary process is concluded before
referring the matter to the new employer. The implementation of the contested
decision could therefore be imminent and its suspension is appropriate and
necessary at this stage;

Irreparable harm

k. Harm to professional reputation and career prospects, or harm, or
sudden loss of employment may constitute irreparable damage (Corcoran
UNDT/2009//071 and Calvani UNDT/2009/092). The irreparable harm in this
case is two-fold:

i. The continuing fear and anxiety caused to the Applicant as a
result of not knowing whether the Administration will carry

out this unlawful action and contact the new employer;

ii. If the Administration is to exercise this threat, the Applicant
would suffer direct damage to his reputation with the new

employer and possibly his current and future employment;

I It cannot be right to wait until the Administration carries out such an
unlawful action in order to challenge the decision. By the time the
Administration has contacted the new employer, the damage would have been
done and cannot be rectified. There is no way of knowing whether the

Applicant will be notified sufficiently in advance, or at all, prior to the
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Administration taking the course of action threatened, nor the nature of the
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employer with regard to an incomplete disciplinary investigation]” is not
correct. First, the investigation was complete by June 2016. Further, a
decision has not yet been made to notify the new employer of the disciplinary
matter. Finally, a decision to “consider” a matter does not constitute an

administrative decision until a final decision is made;

d. What constitutes an appealable administrative decision has been the
subject of jurisprudence by the former Administrative Tribunal and by the
Appeals Tribunal, referring to Harb 2016-UNAT-643, paras. 25 and 27, and
Andati-Amwayi 2010-UNAT-058, paras. 17-19. The issuance of the 2 March
2017 letter lacks the key characteristics of a challengeable administrative
decision, as the letter itself does not affect the terms and conditions of the
Applicant’s former appointment or his former contract. The Applicant appears
to have recognized this by stating that the 2 March 2017 letter had “one
intention—to elicit a response”. The Applicant further stated that the letter
was “to threaten the Applicant that it will consider notifying his new employer
with regard to an incomplete disciplinary investigation”. Contrary to the
Applicant’
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to be unlawful, in case of particular urgency, and where its implementation would
cause irreparable damage. The Dispute Tribunal can suspend the contested decision

only if all three requirements of art. 10.2 of its Statute have been met.

15. Under art. 10.2 of the Statute, an interim measures order is a temporary order
made with the purpose of providing an applicant temporary relief by maintaining
the status quo between the parties to an application pending the Dispute Tribunal’s

consideration of the contested decision.

16.  Parties approaching the Tribunal for interim measures must do so on a
genuinely urgent basis, and with sufficient information for the Tribunal to preferably
decide the matter on the papers before it. An application may well stand or fall on its
founding papers. Likewise, a Respondent’s response to the motion for interim
measures should be complete to the extent possible in all relevant respects, and be
succinctly and precisely pleaded, bearing in mind that the matter is not at the merits

stage at this point of the proceedings, and that the luxury of time is unavailable.

Receivability
17.  As for receivability, the Respondent, in essence, contends that he

... opposes the Motion because it is not receivable ratione materiae as
there has been no administrative decision taken to refer the matter to [the
new employer]. The only step taken so far was to issue a letter, dated 2
March 2017, to the Applicant which is preparatory in nature and does
not have direct legal consequence on the terms of his former
appointment or contract of employment.

18. In Harb 2016-UNAT-643 (affirmed in Faye 2016-UNAT-654, Faye 2016-
UNAT-657 and Kalashnik 2016-UNAT-661), the Appeals Tribunal defined the key
characteristics of an administrative decision that may be appealable under art. 2.1(a)

of the Dispute Tribunal’s Statute as follows:

27. In short, as held by this Tribunal in [Lee 2014-UNAT-481] the
key characteristic of an administrative decision subject to judicial
review is that the decision must produce direct legal consequences

Page 14 of 25



Case No. UNDT/NY/2017/024
Order No. 72 (NY/2017)

affecting a staff member’s terms and conditions of appointment; the
administrative decision must have a direct impact on the terms of
appointment or contract of employment of the individual staff
member.

19. In addition, pursuant to Kalashnik (following the Appeals Tribunal’s
consistent jurisprudence of, for instance, Andati-Amwayi 2010-UNAT-058, Bauza
Mercere 2014-UNAT-404, Harb, Faye 2016-UNAT-654 and Adundo 2016-UNAT-
670), the Appeals Tribunal held that:

25. ... Further, a reviewing tribunal should consider “the nature of
the decision, the legal framework under which the decision was made,
and the consequences of the decision” in determining whether an
application challenges an administrative decision which is subject to
judicial review.

20.  The Appeals Tribunal has also held that, at least in some cases, only final and
not preparatory decisions are appealable as, for instance, in Nguyen-Kropp & Postica
2015-UNAT-509, where it was found that:

33.  The Appeals Tribunal has previously held that certain
administrative processes, such as a selection process in [Ishak 2011-
UNAT-152] and the Administration’s proposal of an alternative
rebuttal panel in an ongoing performance appraisal rebuttal process in
[Gehr 2013-UNAT-313] are preparatory decisions or one of a series of
steps which lead to an administrative decision. Such steps are
preliminary in nature and may only be challenged in the context of an
appeal against a final decision of the Administration that has direct
legal consequences. [See also Ngokeng 2014-UNAT-460 and
Wasserstrom 2014-UNAT-457. The Dispute Tribunal, by its well
settled case law, has also ruled that preparatory decisions are not
subject to appeal. For instance, Hashimi Order No. 93 (NY/2011);
Balakrishnan 2012/UNDT/041].

21. In the present case, in its 2 March 2017 letter, the Chief “proposed that the
matter will be referred to [the new employer] for their consideration” and requested
the Applicant to “provide within two weeks of receiving this letter, any comments
you wish to be taken into consideration regarding the proposal to refer the matter to
[the new employer]. Nevertheless, the Administration advised the Applicant in the

letter that “[i]f a decision is made to refer this matter to the [the new employer], you
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will be informed”, and nothing was stated as to the process as to how the Chief would
consider the Applicant’s comments or what impact they would have on this

“decision”, or indeed when he would be so informed.

22.  As the contested decision is framed as a proposal rather than as a final
decision, the Respondent appears to argue that it is not appealable under art. 2.1(a) of
the Dispute Tribunal’s Statute, referring to the Appeals Tribunal’s jurisprudence in

Nguyen-Kropp & Postica.

23.  The Tribunal finds that, simply by issuing the 2 March 2017 letter to the
Applicant, the Administration took an administrative decision that directly impacted
the Applicant’s terms of appointment or contract of employment rights with the
United Nations because, by this letter, he is, for all intents and purposes, required to
provide “any comments [he wished] to be taken into consideration regarding the
proposal to refer the matter to [the new employer for consideration]”; the “matter” in
hand being an incomplete disciplinary process. In addition, the 2 March 2017 letter
does not spell out how, or even if at all, the Administration is to give any proper
consideration to the Applicant’s comments. The tone and content of the letter
suggests that, regardless of the Applicant’s response, the matter will be referred to the
new employer for “consideration”—the plain meaning of which would suggest that
the new employer is to consider whether the Applicant is to be sanctioned for the
alleged misconduct. The Applicant has been given Hobson’s choice pending referral
to his new employer. Instead of a proposal, which would provide the Applicant some
genuine choice and influence over the matter, the uncertainty surrounding the
Administration’s referral decision leaves the Tribunal with the impression that, by its
2 March 2017 letter, the Administration is basically informing the Applicant of a
decision that has already been taken and further that the Respondent is authorized and
can refer the incomplete disciplinary matter to a third party, including by sharing
information and documentation, but providing him with an option to comment on it

before it is effectuated—a fait accompli.
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24. In reviewing the key characteristics of an administrative decision, a reviewing
tribunal should consider the nature of the decision, the legal framework under which
the decision was made, and the consequences of the decision. Whilst the Respondent

concedes that
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their consideration”. One assumes that it means contacting the new employer to share
an incomplete and pending disciplinary record, or, as the Applicant contends, to refer
a sanction of notification. On the other hand, as also stated above, the plain meaning
of the sentence would suggest that the new employer should “consider” the alleged
infraction, which is also what is contended by the Respondent. Indeed, under the
submission on irreparable harm the Respondent states that the very basis for referring
the matter to the Applicant’s new employer is for him to take responsibility and
accountability for his actions and that the referral may not cause any reputational
damage depending on the outcome of any “process” that may be undertaken by the
new employer. However, as set out in the following, there is nothing in the legal
framework governing the employment of the Applicant that authorizes the referral of
an ongoing disciplinary process against a former United Nations staff member for
consideration by, or to, his new employer:

a. The United Nations Charter in art. 97 states that, “The Secretariat shall
comprise a Secretary-General and such staff as the Organization may require”
and that the Secretary-General “shall be the chief administrative officer of the
Organization”. As a point of departure, the authority to handle administrative
matters, such as disciplinary proceedings, therefore rests with the Secretary-
General and no one else. This has further been confirmed by the General
Assembly, which in staff regulation 10.1(a) has declared that, “The Secretary-

General may impose disciplinary measures on staff members who engage in

misconduct™;

b. In the Staff Rules, by which the Secretary-General implements the
Staff Regulations, in Chapter X on “Disciplinary measures”, the Secretary-
General details how the disciplinary proceedings are to be undertaken and the
possible sanctions that may be imposed against a staff member for
misconduct. In staff rule 10.1(c), the Secretary-General clarifies that, “The
decision to launch an investigation into allegations of misconduct, to institute

a disciplinary process and to impose a disciplinary measure shall be within the

Page 18 of 25



Case No. UNDT/NY/2017/024
Order No. 72 (NY/2017)

discretionary authority of the Secretary-General or officials with delegated
authority”;

C. The Secretary-General may therefore delegate his authority in the
administration of the Staff Regulations and Rules, which then may be further
delegated to others. In this regard, in ST/SGB2015/1 on “Delegation of
authority in the administration of the Staff Regulations and Staff Rules”, the

Secretary-General states that:

2.1  As the chief administrative officer of the Organization,
the Secretary-General holds the primary authority and
accountability for the administration of the Staff Regulations
and Rules. The Secretary-General’s authority may be delegated
in accordance with the principles set out in the present bulletin.

2.3  Delegated authority may be further delegated, unless
such further delegation has been excluded in writing.

Page 19 of 25






Case No. UNDT/NY/2017/024
Order No. 72 (NY/2017)

h. It is instructive that ST/IC/2016/26 recalls, at Ill, para, 79, that, in its
resolution 59/287, “the General Assembly requested the Secretary-General to

take action expeditiously in cases of
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as contemplate—the referral of a United Nations instigated incomplete disciplinary
process against a former United Nations staff member for alleged misconduct
committed while in United Nations employment to a new non-United Nations
employer for consideration. The Administration therefore appears to be in breach of
the very principles on which the internal justice system is founded, notably the rule of

law, and the contested decision is therefore prima facie unlawful.

29.  The Universal Declaration of Human Rights was procl
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into account (Evangelista UNDT/2011/212). The onus is on the applicant to
demonstrate the particular urgency of the case and the timeliness of her or his actions.
The requirement of particular urgency will not be satisfied if the urgency was created
or caused by the applicant (Villamoran UNDT/2011/126; Dougherty
UNDT/2011/133; Jitsamruay UNDT/2011/206).

32. In the present case, the Applicant received the 2 March letter on 3, 21 or 22
March 2017 and had merely two weeks, i.e., at most, until 5 April 2017, to provide
his comments. Now, the matter may therefore immediately be referred to the new

employer’s
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36. In the circumstances, and on the papers before it, the Tribunal finds

the requirement of irreparable damage to be satisfied.

Conclusion
37. In light of the foregoing, the Tribunal ORDERS:

a. The motion for interim measure is granted and the contested decision

is suspended pending the Dispute Tribunal’s proceedings; and

b. Anonymity remains as per Order No. 68 (NY/2017).

(Signed)
Judge Ebrahim-Carstens

Dated this 7" day of April 2017
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