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Order No. 101 (NY/2010)

Introduction

1. The applicant s fixed-term contracpointment as an farnational staff
member at the P-4 level with the United Nations Stabilization Mission in Haiti
(MINUSTAH) was not renewed. The deasi not to renew the contract, which
expired on 31 October 2008, wamde by the Chief of Missn Support (the CMS)

on 23 July 2008. | have ruled in favourtbg applicant on thquestion of liability,
holding that the decision not to renew hentract was in breach of her contract of
employment Beaudry UNDT/2010/039). It is now necesgdo consider what award

of compensation should be made in respect of this breach.
Facts

2. These have been set out in detailip previous reasorand it is unnecessary

to refer to them again, except to point to those of particular relevance. This is an
unusual case because the uncontradictederge of the Chief of Mission Support
(CMS), who made the decision not to rertée applicant s contract, and the Chief of
Mission Administrative Services (CAS),hw recommended that course, was that it

would have been renewed if they had apjpted that the applicant wished to renew
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applicant s intentions and agsiificant procedural error, nzely the failure to inform

the applicant of the relevan
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renewed if the decision had not been a#dcby error. The remaining uncertainty

concerns the term of the potential contract.

8. There can be no doubt that the applicant s overall performance was entirely
satisfactory. Indeed the CMS said that it was for this reason that his criticisms of the
way in which the applicant managed her wookieagues in her unit did not lead him

to qualify the overall appraisal rating dtilly successful performance which he
gave her. I infer that, though the applicamanagement of her work colleagues was
certainly not optimal and indeed inappropritdea greater or lesser extent, the CMS
was prepared to put up with these problems, in the hope no doubt of some
improvement, because of the units sucadspfoductivity due to the applicants

evident skills. Moreover, more careful c
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whether the applicant has a right to rene
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12.  The appropriate sum to award under this head of economic loss is, therefore,
the applicable salary, plus post adjustindess assessment, less pension deduction.
There must be added the amount that wdwdve be payable by way of pension, on
the assumption that the apgaint remained employed until 10 February 2011. In this
respect the mode afalculation (not sought to beontroverted bythe respondent)
proposed on the applicants behalhosld be adopted. Accordingly, the
Administration is ordered to calculateetttontributions the mplicant would have
made had her contract been renewed ticeraent on 10 Februar3011, transfer this
sum to the UNJSF together with the cdmition which would have been made by the
Administration and advise the UNJSF that, effective 10 February 2011, it should
proceed on the basis that the Applicant katiksfied the prerequisites for payment of
pension entitlements. The Administratinto deduct from the award made under
this head the total sum paid to the apgiicon separation in respect of her pension
contributions plus interest at the aage earned on deposits by the UNJSF from the
date of payment to the date upon which it deposits those funds with the UNJSF.

13. There is no other evidence of econoiogs and | pass to the question of non-
economic loss. This encompasses compensation for significant and foreseeable
changes in the applicant s life situation sed or substantiallgontributed to by the
respondent s breach of contract and whichdsremote in the sense of being within

the constructive (as likely) contemplationtbg parties in the event of such breach.
The applicant has not tendered any evidesicthis kind and there is therefore no

evidentiary basis for any award under this head.

14. There was evidence during the hearing of the considerable personal distress
caused to the applicant when she was inforofetthe refusal textend her contract

and | think that it is fair to infer this has continued to the present day, though no
doubt over time it has moderated somewhat.also consider that the need to
undertake proceedings in which the criticisms in her e-PAS have been made public,
together with her other shortcomings asnanager in the course of the evidence.

This has been caused directly by the responsiéreach of contract and was plainly
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a constructively contemplated consequencéufing her to litigate to vindicate her
contractual rights. Under thieead | award theum of USD4,000.

15. The applicant seeks compensation for the failure to give proper consideration
to her request for an exception to permit rebuttal of her e-PAS apbrdihe right to

rebut negative appraisals is extremely adle. Here, the appant indicated from

the very beginning that she wisheddispute the negative comments made by her
reporting managers. The refusal to givér feonsideration to her request to be
permitted to do so outside the relevant time limit and even to give her an answer as to
whether it had been decidednot, was a breach of a sifjoant and valuable right in

her circumstances which has now continémda substantial time. The appropriate

compensation for this breach is USD6,000.
The limit on damages

16.
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that these statements, working from firshpiples, apply to the interpretation of art
10.5(b).

17.  What, then, are the considerations thatratevant to the determination of the
existence of an exceptional case? It seenme that, whilst some injustice must be
accepted as inevitable, there may well beagestwhere the injustice is so great, the
amount of loss so significarthat this alone must be ragad as exceptional. This

can only be assessed, as it seems to me, in light of the circumstances of the applicant
as presented in evidence. To take an extreme case, where the limitation would cause
him or her economic catastrophe, the inabiitysustain or support his or her family,

the loss of a home, or similar outcomes, | should think such a case would be
exceptional within the ordinary meaningtbé word. On the ber hand, cases where

the effect of the limitation is to deice the compensation by a relatively small
percentage of the total, so that thevel of loss is not much greater than
inconvenience, having regatd the situation in whiclthe applicant finds him or
herself, would not to my mind be relevangiyceptional. On theontrary, this would,

| should think, be precisely the kind afase in which the General Assembly
considered that the injustice caused yuesified by whatevepolicy considerations






