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Introductio n

1. This is an application for suspensiohaction by a staff member, who was
part of a promotion exerciseeeking an order preventitfge appointment in question
from taking place. The application wasdnd on 29 March 2010 and | delivered an
ex tempore judgment refusing the order. The following is the text of that judgment,

with minor editorial change’s to clarify@oint or correct a ggammatical solecism.

Facts

2. The applicant was short-listed in a promotion exercise, interviewed and
recommended for appointment. The applicant claims that she was told that another
interviewed candidate was recommendedpesferred to her buthat a rostered
candidate member was appointed whesumedly, had not been interviewed. She
said she was told this by the Programme Case Officer, who sat on the interview
panel. He also said that the appointmemas “political”. The full context in which

this opinion was conveyed is nibte subject, of evidence, thun light of what | must

do in respect of this application, it is unnecegda enter that particular arena. It is
enough to say that the expression of suchiopiwithout an explanation of its basis
provides a very slight evidentiary fouria for a conclusion that the opinion was
correct and | would not be prepared to atdbat irrelevant considerations were
taken into account in making the decisiontba basis of a heangaccount of this
character. Much depends, also, on the senaich the term “political” was meant.

The relevant criteria

3. Article 2.2 of the Tribunal’'s Statute spies the prerequisites for suspending
implementation of an administrative deoisj here the decisioto appoint another
candidate than the applicant. Takinggh requirements in order (though there is no
priority), the first question is whether the applicant can show that the decision is

prima facie unlawful. In this case, as a practical matter, this test can be applied by
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Lastly, even if the Tribunal couldake arorder for specific pedrmance in favour of
the applicant, art 5(a) of é¢hStatute would require the specification of an amount of
compensation that the respondent could ipdieu. Thus, since payment rather than
substantive relief is the only possibldightory outcome upon ¢hhypothesis that the

applicant would ultimately succeeshe cannot show irreparable harm.

5. The third hurdle an applicant for a suspension of action must pass concerns
the urgency of the need for relief. For the reasons | have given, the only order that
could be made in this case would be fimancial compensation, which would, of
course, be limited to the loss suffered byuerbf her failing to be promoted, hence to

the difference in emoluments between pegsent position and that to which she
aspired. It follows that it is not possible ¢onclude that the ntt@r is urgent, since

any loss can be compensated by an award of money.

Conclusion
6. The application for suspensionaftion must be dismissed.
7. It will be observed that | did not refer to any submission made by the

respondent. The counsel has had the courtesgppear and Basought leave to
appear on his behalf. | have already oter past several weeks explained why the
respondent has no right to appearance whilsehwins disobedient to orders of the

Tribunal. | do not propose to reat those explanations here.

8. One matter, however, needs to be akmd. The situation in which the
respondent disobeys an order for producbbdocuments which are essential to the
fair trial of an application within the jwsdiction of Tribunal to determine must mean
that the respondent st entitled on the one hand pat the staff member to proof
and, on the other, to refuse to provide ¢v@ence necessary to determine the issue.
To require the staff member to proveease which dependshilst withholding the

means of proof is plainly an abuse ot throcess of the Tribunal were it to be
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permitted. In such a situation it isbvious that, providing the Tribunal has

jurisdiction, judgment must be by default given to the staff member.

9. The present case, however, does mfolve the respondent refusing to
provide relevant evidence, and accordingly tegitative view is that requiring that

satisfaction of the statutprprerequisites before sumpsion of action is granted

cannot be avoided by a default judgmentisTdoes not affect the question whether
the respondent should be permitted to appear and | refuse leave.

10.  For the reasons that | have givéme application mst be dismissed.

(Signed)
Judge Adams

Dated this % day of April 2010
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