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Introduction

1. In Order No. 42 (NY/2010) of 8 March 201Dordered that, in light of its
disobedience with my Order No. 40 (NY/2010), the respondent was not entitled to
appear before me in this matter and thatapplicant was entitled to proceed, on the
basis that none of the respondemtaterial would be considered.

2. The respondent’s counskiter in the hearingagight leave to comment on
evidence concerning case UNDT/NY/2009/117, which | had previously confirmed
would be heard at the same tia® case UNDT/NY/2009/039/JAB/2008/080. | note
that both cases were referred to and flubject of my Order No. 40 (NY/2010),

which was not complied with.

3. Counsel for the respondent argued that the cases were separate and that the
respondent’s failure to produce documents Whiere relevant to one case (that is,
UNDT/NY/2009/039/JAB/2008/080) should not preclude the respondent’s

representation in another case.

4, | made the=x tempore ruling which follows.
Ruling
5. As | have already explained in myder earlier today, threspondent was in

willful disobedience of an order of the Tribunal to produce certain relevant

documents to it. As a consequence of thsbbedience, | ordere



Case No. UNDT/NY/2009/039/JAB/2008/080 &
UNDT/NY/2009/117

Order No. 43 (NY/2010)

non-selection case and he is now moving| stilchief, to the accountability case.
Counsel for the respondent was in courewlthe applicant commenced his evidence
in the latter matter. After the evidenbad gone someway, she asked whether the
respondent could be heardrglation to that second matte¥When | gave my earlier
judgment, | indicated | would reserve theestion regarding véther the respondent

was entitled to be heard in any atlease until its contempt was purged.

7. In all candour, | should say | had overlooked the direction | had given in
connection with the accountabiligase, namely that it would be heard at the same
time as his non-appointment case. Duringhkaring, in respeof which | made the
earlier ruling, | intimated that it was a gmibility that the respondent might be

excluded from other cases until its contempt was purged.

8. Counsel for the respondent contendeat thwould, in effect, undermine the
administration of justice to deny the respamda hearing. Of course, this would
generally be the case. But thespendent is not being denied thgportunity to be
heard, which is the correct statement @ grinciple. The rgondent has it in his
hands to take advantage of the opportutotype heard by obeying the orders of the
Tribunal. It is the respondent’s own actattinust have the effect of excluding him.
Counsel’'s argument essentially is that thepamdent should be able to be heard in
the Tribunal whilst denying the obligation to obey the orders ofthminal. This is

an untenable position.

9. In my view, it would entiely undermine the authorityf the Tribunal if the
respondent could continue to invoke thagdiction of the Tribunal in cases where
there were no orders to whide objected, but was indifent to what occurred in
cases where there were orders he decide would disobey. It would leave the
Tribunal in the position that it woulthever know whether its orders would be
complied with or not in the face of the undoubted legal obligation to obey the
Tribunal's orders. Accordingly, the Setary-General will not be heard in the

accountability case and he should have fair notice that should his counsel make
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application to be heard in the other cabefre me, my present inclination is that
until the disobedience of the Secret@gneral is purged by producing the documents

| have required to be produced, accompanied by an apology to the Tribunal and an
undertaking not to disobey an order again, the respondent will not be entitled to
appear, before me.

10. The fundamental purpose is not to mimthe respondent, but to make clear
that the respondent does not get to deeithich orders he will comply with and
which he will ignore. There is no otheray the jurisdiction and integrity of the
Tribunal can be upheld. | regard the refussb direct and brazen attack on the rule
of law created by the General Assembly anérsaly embodied in the Statue of this
Tribunal. The Secretary-Genean either comply with # rule of law, or he can
defy it, but it should be undeo®d, that if he defies,ithe cannot expect that the
Tribunal will be prepared tbsten to what might be saioly him or on his behalf. |

trust the matter is now clear.

(Signed)

Judge Adams
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