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also aimed at securing such financial recovery of losses of the Organization
due to the staff members’ misconduct. Unlike private creditors, the
Organization has no option to pursue former staff members through national

courts for financial losses that are finally established after their separation.
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pursuant to staff rule 10.1(b); and by refusing to issue the P.35 form or

delaying its issuance.

f. The withholding by the Organization of the estimated financial loss of
USD24,883.10 against the Applicant’s final entitlements of USD6,992.61 was
insufficient and did not suffice to cover his estimated indebtedness to the
Organization. Further, the decision to delay his P.35 form was made at an
appropriately high level, i.e., the USG/DMSPC.

g. The estimated financial loss of the Organization and the Applicant’s
corresponding indebtedness had a sufficient level of probability, in view of
the information reported by the FIU and referred to OIOS for investigation,
OIOS’ decision to investigate the matter and its communication to the Office
of Human Resources (“OHR’) of the estimated financial loss of the
Organization that might need to be recovered. In those circumstances, the
decision to delay issuance of the P.35 form was prima facie lawful and, is in
fact, entirely reasonable.

h. The Applicant has not shown irreparable damage from the delayed
issuance of his P.35 form. Mere economic loss is not enough. After almost 12
years of service with the Organization, it cannot, without more, be assumed
based on bare assertions that the Applicant would lack the financial means to
provide food and shelter to his family and that the Applicant faces “immense

financial distress” that wo
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withheld and the length of their retention are open to judicial review of these

administrative decisions and there may well be other grounds of challenge to them”.

19. In Azar UNDT/2021/125 (not appealed), the UNDT examined the question of
the lawfulness of the withholding of a staff member’s pension payments and the
Administration’s decision to not forward the personnel payroll clearance action form
to the pension fund pursuant to sections 11 to 13 of ST/AI/155/Rev.2. The Dispute
Tribunal stressed that the Administration could not rely on it to withhold notification
to UNJSPF in cases that concern “a hypothetical indebtedness to the Organization,
which was not determined and quantified at the time of separation, and, as later

demonstrated, remained undetermined”.

20. UNDT ruled that it was unlawful for the Administration to delay the release
of the P.35 form to the UNJSPF even if the applicant had resigned while an
investigation against him was ongoing because he “was not notified of any
indebtedness to the Organization or called upon to settle it, as required by
ST/AI/155/Rev.2.”

21. It further examined the issue whether the practice under ST/AIl/155/Rev.2
may legitimately serve not to enforce a concrete obligation, but to secure a merely

possible one
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insufficient. For this reason, in accordance with section 12, it must be decided on at
an appropriately high level, that is the USG/Management”.

23. Having in mind the above recalled principles, the Tribunal will examine the

case at hand.

24.  The Tribunal preliminarily notes that at the moment there is no evidence of
any misconduct by the Applicant nor of damage caused to the Administration, but

only a pending investigation whose outcome is still uncertain.

25.  The identification of the Applicant as a subject of possible unsatisfactory
conduct involving claims for reimbursement of health treatment is generic and

remains, even after the reply,
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29. Nor has the Administration given any indication about the difficulties it would
incur in recovering its debt with ordinary means other than withholding of wages and
the release of the P.35 form; indeed, once assessed and calculated, the
Administration’s credit would be owed by a person who, being at least a pensioner,
would have means to solve his financial debts. The Administration is therefore not
entitled to withhold the emoluments it owes to its separated staff member.

30. Under the first prong of the tripartite test in granting an SOA, the Tribunal

finds that the contested decision appears to be prima facie unlawful.

31.  The Administration is arbitrarily withholding (without any indication of the
length of the withholding) the Applicant’s final entitlements and pension benefits.
Since separating from MONUSCO, the Applicant has had no more benefit of a salary
nor has he received the pension which he is entitled to, and, such as any worker
deprived of his usual economic support, he is facing financial distress and probably
struggles to satisfy his and his family basic needs, with any consequence on the
serenity of his life. The matter is therefore urgent too and it may cause irreparable

harm to the Applicant.
ORDER

32.  The application for suspension of action of the MONUSCO Administration’s
decision to delay the issuance of the Applicant’s P.35 form pending management

evaluation is granted.

(Signed)
Judge Francesco Buffa
Dated this 29"" day of September 2022
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Entered in the Register on this 29" day of September 2022

(Signed)
Abena Kwakye-Berko, Registrar, Nairobi
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