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period of three months pending completion of the investigation and any disciplinary 

process against the Applicant.5 

6. On 13 May 2020, the Applicant was notified that the USG-MSPC had decided 

to extend his ALWOP for an additional period of three months from 16 April 2020, 

or until the completion of the disciplinary process, whichever comes earlier.6 

7. On 22 June 2020, the Assistant Secretary-General for Human Resources 

(“ASG/OHR”) rescinded the decision to place the Applicant on ALWOP on a 

retroactive basis, that is, regarding the period from 16 April to 12 May 2020. The 

ASG/OHR advised MONUSCO to pay the Applicant his salary. On 23 June 2020, 

MONUSCO confirmed that the Applicant would be paid his salary from 16 April 

2020 to 13 May 2020.7 

8. On 25 June 2020, the Applicant requested management evaluation of the 

contested decision.8 The Management Evaluation Unit is yet to respond.9 

Submissions 

Receivability 

Respondent’s submissions  

9. The Respondent contends that the application is not receivable. The 

application is partly moot because the decision to place the Applicant on ALWOP on 

a retroactive basis has been rescinded and therefore, any unlawfulness cured. To the 

extent the application refers to the 13 January 2020 decision to place the Applicant on 

ALWOP, it is also not receivable. The administrative decision under which the 

Applicant continues to be placed on ALWOP is the 13 May 2020 decision. The 

Applicant cannot attempt to correct his failure to apply for management evaluation of 

                                                
5 Application, annex 2. 
6 Application, Annex 1. 
7 Reply, R/5. 
8 Application, annex 8. 
9 Application, Section VI. 
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the 13 January 2020 decision by asserting that the two decisions constitute one 

decision. 

Applicant’s Submissions 

10. The Applicant contends that the 13 May 2020 retroactive extension of the 

ALWOP from 16 April 2020 for an additional three months is not a standalone 

decision and it does not exist on its own without the original 13 January 2020 

decision. As a result, and logically, one cannot challenge either decision in isolation. 

Considerations 

11. The subject of the application is a decision dated 13 May 2020 on the 

extension of ALWOP. It is clearly a discrete administrative decision, in a nexus with 

the decision that applied the ALWOP in the first place, but reviewable in and of 

itself. Only this decision may be subject to the Tribunal’s order, whatever it might be. 

The Tribunal does not deem it necessary to indulge this matter any further. 

12. The Tribunal recalls that it is established by jurisprudence of the UNDT 

across its seats10, that a decision having continuous legal effect, such as to place a 

staff member on administrative leave, is only deemed to have been implemented 

when it has been implemented in its entirety, that is - at the end of the administrative 

leave. This Tribunal holds, moreover, that a decision on withholding entitlements that 

are due periodically takes effect in relation to each instalment that is due. As dictated 

by logic, such decision cannot be deemed “implemented” in relation to instalments 

that are not yet due. As the other side of the coin, the decision is implemented with 

respect to the cycles that elapsed.   

13. The record shows that the Applicant’s ALWOP with effect from 16 April 

2020 of which he was notified on 13 May 2020, that is, the decision was with 

retroactive effect but extending into the future by two months. The effect of the 

                                                
10 Calvani UNDT/2009/092; Gallieny Order No. 060 (NY/2014). Maina Order No. 275 (NBI/2014); 
Fahngon Order No. 199 (NBI/2014). 



  Case No.: UNDT/NBI/2020/048 

  Order No.: 127 (NBI/2020) 
 

Page 5 of 9 

decision, therefore, is has not been “fully implemented”, in the sense relevant for 

receivability, and may affect the Applicant’s entitlements before the management 

evaluation is due. On the other hand, the period encompassed by the retroactive effect 

of the decision had elapsed without the Applicant being paid and without, by all 

appearances, him returning to work. As such, the decision has been implemented as 

to the contested part and, regarding this part, there is nothing for the Tribunal to 

suspend.  

14. The Tribunal agrees with the Applicant that absent an extension of the 

ALWOP by the 13 April 2020 expiration of the three-month period or completion of 

the investigation/disciplinary process, the Applicant should have immediately been 

restored to active service. This is because of the presumption of innocence in 

disciplinary proceedings, as well as because ALWOP, being an exceptional variation 

of the terms of employment, cannot be presumed and, thus, requires having a legal 

basis, both formal and substantive, throughout its duration. The Respondent 

demonstrates, in recognition of this irregularity, the impugned decision was retracted 
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place, knowledge of the pendency of an investigation in the second place or that he 

had threatened the victim or persuaded her to do something illegal. Otherwise, the 

Applicant may have been just a mediator in a private conflict. Neither is the 

Applicant’s input in the impugned interaction disclosed, while it appears that other 

persons had been involved. The Tribunal understands that details relevant for these 

considerations may be known to the Respondent and may make up probable cause. 

This, by itself, however, would not substantiate the ALWOP. The only reason 

invoked to justify it, is “reputation of the Organization,” which, however, is not 

supplied with any specifics. Using the Organization’s reputation as an abstract good 

could justify ALWOP in every case of misconduct. Moreover, the investigation has 

been going on since at minimum December 2019, incriminating material against the 

Applicant consists in a recording in the possession of the Respondent and no case was 

made for the need to preserve evidence. Lastly, even assuming that removing the 

Applicant from active service was necessary, for which there is no substantiation, no 

justification was given why ALWOP was preferred over an administrative leave with 

partial pay or with full pay. 

23. In total, the impugned decision is prima facie unlawful. 

Urgency and irreparable damage 

24. On the prongs of urgency and irreparable harm, the Tribunal endorses the 

Respondent’s arguments in their entirety. It wishes to add that financial onerousness 

of the impugned decision has been now alleviated by the retraction of the part of the 

impugned decision, i.e., the Applicant will be paid a month worth of his salary. A late 

filing of the present request, moreover, currently renders the ongoing damage equal to 

8 days of salary only. 

25. The application fails on these prongs, which in the light of art. 2 of the UNDT 

statute, precludes granting it. 
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ORDER 

26. The application is dismissed. 

 

(Signed) 
                                                                Judge Agnieszka Klonowiecka-Milart 

Dated this 6th day of July 2020 
 

Entered in the Register on this 6th day of July 2020 
 
 
(Signed) 
Abena Kwakye-Berko, Registrar, Nairobi 

 

 


