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suspend the implementation of the contested administrative decision,
except in cases of appointment, promotion or termination.

7. Given the urgency of this Application, the Tribunal here makes its decision ex
parte.
8. In making his submissions to the Tribunal, the Applicant is required to satisfy

the Court that the impugned decision is prima facie unlawful, is urgent and will cause
him/her irreparable harm if implemented. All three elements of the test must be

satisfied before the impugned decision can be stayed.

9. A suspension of action order may appear in substance and effect to be similar
to an interim order of injunction in national jurisdictions. An injunction in national
jurisdictions is ordinarily a temporary order made with the purpose of providing the
applicant/plaintiff some temporary relief by maintaining the status quo and thereby

regulating the position between the parties to an application pending adjudication.

10. To grant an application for suspension of action, the Tribunal must be
satisfied that there is a serious question to be tried on the merits and that damages
would not adequately compensate the Applicant in the event that his or her
application succeeds at trial. The application would therefore normally fail where a
court finds that the payment of damages would be an adequate remedy for the harm

suffered.!

11.  Additionally, a suspension of action application will only succeed where the
Applicant is able to establish a prima facie case on a claim of right, or where he can
show that prima facie, the case he has made out is one which the opposing party
would be called upon to answer and that it is just, convenient and urgent for the
Tribunal
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12. The Tribunal is not required at this stage to resolve any complex issues of
disputed fact or law. All that is required is for a prima facie case to be made out by
the Applicant to show that there is a triable issue before the court.?

13. In this case, the Applicant has already sought a review of the impugned
decision by management evaluation. This process resulted in the Respondent’s

decision being upheld.

14.  What is before the Court is a substantive application and with it an application
for interim relief for the Applicant. A stay, in situations such as these, where MEU
has pronounced on a matter, is normally valid until the application is heard and

determined on its merits.

15. Based on the Applicant’s submissions, the Tribunal is satisfied that there is a

prima facie
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UNDT Statute and 15.1 of the Rules of Procedure, firmly urges the Parties in this
matter to consult and deliberate in good faith on having this matter informally

resolved.

19. It, of course, remains open to the Applicant to have this matter litigated on the

merits should mediation be unsuccessful.

Order

20. The Application for Suspension of Action SUCCEEDS and is GRANTED
pending informal consultation and resolution between the Parties or the determination

of the substantive application in the event that mediation fails.

21. There will be accelerated hearing of the substantive application which hearing

is set down for 17 January 2017 at 11am Nairobi time.

(Signed)

Judge Nkemdilim lzuako
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