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Introduction

The Applicant served as a radwoducerat the P-4 level in Juba South

Sudan with theUnited NationdMission inthe Republic of South Sud@dNMISS).

The following facts are taken from the Applicant’s Applicatiand its

supporting annexes

a. The Applicant was recruited to serve as a radio producer at-the P
level with UNMISS on 9 April 2013. Since there was né Ehief of Radio

Section, she assumed those duties.

b. In August 2013, a temporary vacancy was posted for theCRief of

Radio Sectionwhich the Applicant applied foA mission broadcast was sent

out on 4 September 2013 indicating that the Applicant had assumed the role
of Chief of the Radio Section.

C. The Applicant’s supervisor, the Chief of the Public Information Office
(Chief/P10) made a formal requestn 19 May 2014for a special post
allowance (SPA) regarding the Applicant’s assumption of the functions of the
Chief of the Radio Section. This request was approved by the Chief Civilian
Personnel Officer (CCPO).

d. The Applicanttendered her resignation from UNMISS on 9 June 2014
and was separated from service on 8 August 2014.

e. The Applicant was copied caamessagealated 21 January 20Xffom
the UNMISS Human Resources Section indicating that she was not eligible
for SPA.
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f. The Applicant referred the matter to the OffieserCharge Deputy
Director Mission Support (OIC/DDMSpn 9 February 201%nd on 19
February 2015 the OIC/DDMS advised that the matter had been referred back
to the SPA panel for “renewed” review.

g. On 7 June 2015the Applicant was informed that the matter was
submitted tahe Field Personnel Division of the Department of Field Support
(FPD/DS) who were seeking approval from the Office of Human Resources
Management (OHRM).
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9. Article 7.5 of the UNDT Rules of Procedure statds: €xceptionatases, an
applicant may submit a written request to the Dispute Tribunal seeking suspension,
waiver or extension of the time limits referred to in article 7.1 above. Such request
shall succinctly set out the exceptional circumstances that, in the vietleof

applicant, justify the requést

10. In Diagne et al. 2010UNAT-067, the United Nations AppealBribunal

(UNAT) stated that there was no legal difference between “exceptional
circumstances” mentioned in former staff rule 111.3(f) and “exceptional cases”
mentioned in article 8.3 of the UNDT Statute. UNAT subsequently held that “we
believe the correct standard to be consistent with the former Administrative
Tribunal's jurisprudence- a delay can generally be excused only because of

circumstances beyond anpdipant’s control”.

11. In Abu-Hawaila 2011-UNAT-118, UNAT considered the issue of time limits
and held that:

28. At the time of receipt of the Settlement Offer, the time limit to file
the application tahe UNDT had already run for approximately three
weeks.In these circumstances, nothipgevented AbtHawaila, for
instance, from filing his application or at least applying fareaver or
extension of the time limit to file it under Article 8(3) of the UNDT
Statute. But n@ction was taken, and the main tatfie adopted was to
postpone the decision about thettlement Offer.

29. This Tribunal also holds that the exceptional suspension of time
limits provided forunder Article 8(1) of the UNDT Statute and
provisional Staff Rule 11.1 applies onlyitdormal dispute resolution
conducted through the Office of the OmbudsniBime suspension of
time limits cannot be extended by analogy to other informal dispute
resolution procedures, precisely because of its exceptional character.
Exceptions to timdéimits and dedlines must be interpreted strictly and
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no legal authority for that proposition iArticle 8(1) or any other
provision of the Dispute Tribunal Statute. NevertheleAsiicle
8(1)(d)(iv) of the Dispute Tribunal Statute does allow for the tolling of
the limitations period when the Mediation Division of the
Ombudsman’s Office is involved insettlement or mediation
discussions. That provision was not applicable to Ms. Eng, however,
she has never claimed involvement of the Ombudsman. If the General
Assembly hadintended settlement efforts by the MEU to toll the
deadline for filing an application fojudicial review, the UNDT
Statute would clearly provide for that; it does.not

Considerations

13. In previouscases before the Dispute Tribunal whapelicans have asserted
exceptional circumstanceshey have had to prove that the circumstances were
beyond their controland theonus has been placedn themto produce cogent

evidence to suppotheir contentiong

14. In the present matterthe exceptional circumstarseprovided by the
Applicant in support of her Application for extension of time revadeéely around

the informal settlement process that she is engaged ilMiath. The Applicant does

not provide any justification that indicates circumstances beymndcontrol.lt is

very clear however from the jurisprudence of UNAT thia¢ negotiation of a
settlement wittMEU is not considered to be an exceptional circumstance that would
toll the deadlinevith regards tarticle 8 of the UNDT Statute.

15.  Thus theTribunal is faced with an application under article 8.3 of the UNDT
Statute and article 7.5 of the UNDT Rules of Procedure that fails to provider prope
justification for the requestndwithout proper justification, #aTribunal cannot grant

this Applicationfor extension of time.

! Morsy UNDT/2009/036Abu-Hawaila UNDT/2010/102Samardzic et al. UNDT/2010/019.
2 Thiam UNDT/2010/131.
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16.  The Tribunal notes however that the Applicant has made an alternate motion
praying that the Tribunal deem her application for extension of time as her
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21. The Applicant’s alternative motiorfor the Tribunal to consider her
application for extension of time as a substantive application is graftesl.
substantiveapplication before the Tribunal is in the circumstanoesmplete

22. The Applicant shall file a revised/amended application later than 29
January 2016.

Observations

23. The core functions of MEU are set out in section 10 of ST/SGB/2010/9
(Organization of the Department of Management). They include:

a) Conducting impartial and objective evaluations of administrative

decisions contested by staff members of the $atae

b) Making recommendations to the UndtecretaryGeneral for
Management (USD/DM) on the outcome of management evaluations and

proposing appropriate remedies;

C) Communicating the decisions of the USG/DM on the outcome of

management evaluations to staff members;

d) Proposing means of informally resolving disputbstween staff
members and the Administration; making recommendations to the USG/DM
on extending deadlinder filing requests for management evaluation by staff
members or for extending the deadlines for completing a management
evaluation pending efforts for informal resolution by the Office of the

Ombudsman;

e)
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f) Monitoring the use of decisiemaking authority and making
recommendations ttvé USG/DM to addresany discerned trends; and

0) Assisting the USG/DM to strengthen managerial accountability by
ensuring managers’ compliance with their responsibilities in the internal

justice system.

24.  This case has highlighted hdMEU has arrogated tdéself the duty to engage
in informal settlement discussions with staff membanscontested administrative
decisions. Th@ribunalhoweveris urable to find anyegal authority for tis function
in ST/STB/2010/9.

25. It appears that MEU is very loosely interpreting functions under section
10.2(d) by participating in informal settlement discussions with staff. Section 10.2(d)
merely authorizes MEUD propose meansof informal resolution of disputes amaol

make recommendations to the USG/DM on extending the deadtm completing a
management evaluation pending efforts for informal resoldiiothe Office of the
Ombudsman It is unclear how MEU’s duty to propose methods or processes for
informal dispute resolution and makecommendations on extension of deaeli in
support of the work of the Ombudsman’s office has metamorphosed into MEU legal

officers becoming mediators.

26. The Tribunal is appreciative of the General Assembly’s desire to encourage
alternative dispute resolution, where possible, and commendd’dVi&fforts in
informal settlement.Unfortunately, MEU’s unchartered role in informal dispute
resolution usurps the role of the Office of the Ombudsman and the Mediation
Division and blurs the line between the informal and formal systems of internal

justice set out in various General Assembly resolufions
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revisethe SGB to formally mandate MEU to engage parties in informal settlement of

disputes.
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