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Case No. UNDT/NBI/2013/003
Order No.: 029 (NBI/2013)

Introduction

1. The Applicant is a staff member of the United Nations Economic and Social
Commission for Western Asia (ESCWA).

2. On 22 January 2013, he filed the currapplication for suspension of action,
pursuant to art. 13 of the Rules of Prbeee of the Tribunalseeking to suspend

ESCWA'’s decision to cancel the vacancynamncement for the Chief of Security
post. According to the Applicant, the catiation of the vacancy announcement is

imminent.

3. The Application was served on the $pendent the same day and he was
given the opportunity to file commentéany, by 25 January 2013. The Tribunal, by
Order No. 021(NBI/2013) dated 23 Janua2013, ordered suspension of the
administrative decision for five workindays pending review of the Respondent’s

submissions.

4, In a reply dated 25 January 2013, thesptandent argued that the application
was moot because ESCWA had not decittedancel the job opening and that the
recruitment process was ongoing. In lighttbé Respondent’s reply, the Applicant
filed a Motion for disclosure of documenpsirsuant to art. 18.3 of the Tribunal's
Rules of Procedure. Specifically, the Aippnt requested thatll communication in
connection with the cancellation of tkmcancy announcement between Ms. Zorana
Maltar, Officer-in-ChargeESCWA Division of Human Rspurces Section, and Mr.
David lyamah, Chief of Administrative 8aces Division, ESCWA, and the Office of
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6. On 29 January 2013, the Tribunal heldosal hearing. The Applicant and his
counsel participated via lezonference. The Respondsntcounsel attended in
person. Pursuant to art. 17.1, the Triduoalled Mr. David lyamah, Chief of
Administrative Services Divisn, ESCWA to give testimony.

Facts

7. In May 2010, the Applicant was appaunt to the post of Deputy Chief of
Security, ESCWA, in Beirut at the Pl8vel. Since 23 May 2012, he has been on a
Special Post Allowance (“SPA”) fahe P-4 Chief of Security post.

8. In June 2012, he applied for the postR# Chief of Safety and Security
Section, ESCWA advertised undermadancy Announcement no. 12-SEC-ESCWA-
23595-R-BEIRUT (“the contested post”). @6 October 2012, he was informed that

he had been placed on a rosiepre-approved candidates.

9.

Page 3 of 12



Case No. UNDT/NBI/2013/003
Order No.: 029 (NBI/2013)

suitability, DSS recommended the s#éiec process be cancelled and that the
contested post be re-advertised. Sooterathis communication from DSS, Mr.
lyamah telephoned the Director of $égic Planning and Staffing Division
(“D/SPSD”), OHRM, regarding the cancellani of the vacancy announcement for the
contested post. On 14 January 2013, Mr. lyamah followed up with the D/SPSD on
their telephone conversatiosagarding the cancellation ttie selection process. The
D/SPSD responded on 16 January 2013 that MRS in discussions with DSS and
that she would neert “soonest”.

13. On 22 January 2013, the Applicant @ilea second request for management
evaluation contesting the decision by@@8A to cancel the vacancy announcement.
He also filed the current application for suspension of action seeking suspension of

the same decision.
Receivability of the application

14.  Article 2.2 of the Statute of the Dispufebunal (Statute) and article 13 of the
Rules of Procedure (Rules) empower thétinial to grant an interim relief by way of
a suspension of action in relation to asministrative decisiothat impacts on the
contract or terms of employment of emdividual provided the criteria gdrima facie

unlawfulness, urgency and irreparable damage are satisfied.

15. It has been submitted by the Respondent that there is no administrative
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16. When the Administration starts a preseof recruitment that may afford a
potential candidate a promotion in hishar current employment and that candidate
is successful in his/her application, a dem not to carrythat process to the end will
be an administrative decision that impamtsthe contract or terms of employment of
that staff member. Should the rule be diéf@ when the Administration signifies its
decision not to carry the recruitment preedo its logical endbut without actually

taking the decision not to do so?

17.  The Tribunal cannot take such reditie view of whatcan constitute an
administrative action. To allow such an aatito subsist would be to give a blanket
mandate to the Administration to circunmgethe rules relating to administrative
decisions and the rules on interim reli€hough the decision to cancel the vacancy
notice has now been thrown to OHRM, #heilable evidence shows clearly that the
process has been initiated by ESSWAnd the Applicant has a reasonable
apprehension that once the decisioningplemented it will impact his terms of

employment negatively.

18. In light of the foregoing, the Tribundinds that the curm application is
receivable because the decision being comdelsy the Applicant is an administrative

decision that is related tos contract of employment.
Considerations

19.  Applications for suspension of actioreagoverned by article 2 of the Statute
and article 13 of the Tribunal’s Rules ofoRedure. The three statutory prerequisites
contained in art. 2.2 of the Statute, igrima facie unlawfulness, urgency and
irreparable damage, must all be satisfied for an application for suspension of action to

be granted.

20. There is no dispute that tespension of action appligan is in the nature of

an injunction. Within the compass of an injunction which is basically a rule to
prevent an adverse action there also lidsther well-established principle which is
that an individual can also come to the ¢darseek an order to prevent an impending
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adverse action or harm. This is known aQua Timet injunction. A Quia Timet
Injunction is an injunction to restrain wrongfatts which are threatened or imminent
but have not yet commenced. In FletchieBealey (1884) [28 Ch.D. 688 at p. 698]
the court stated that the necessary conditionsroperly grant an injunction in such
cases are proof of imminertanger; proof that the rimatened injury will be
practically irreparableand proof that whenever the injurious circumstances ensue, it

will be impossible to protect plaintiff's interests.
Prima facie unlawfulness

21. The issue to be addressed here is whether the legal framework under which
the selection process for the contested past conducted authorizélde cancellation

of the vacancy announcement.

22. It is worth noting that when considieg an application for suspension of
action, the Tribunal is only required to determine, based on a review of the evidence

presented, whether the contested decisigpears to be unlawfat first glance.
Applicant’s submissions

23.  The Applicant submits that the decision to cancel the vacancy announcement
is unlawful because pursuant to thepira Manual for the Recruiter, a vacancy
announcement cannot be cancelled if a canelidas been appradeéy the Central
Review Body (“CRB”). He further arguesahthis position has been confirmed by
the Tribunal inContreras UNDT/2010/154.

24,  Additionally, he asserts that the d&on to cancel the vacancy announcement
is based on bias and extraneous reasonsidmebpect, he claims that his candidacy
has been unfairly and irregularly excladd&om the previous selection process by
ESCWA.
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Respondent’s submissions

25. The Respondent asserts that the appbo is moot sice ESCWA has not
made a decision to cancel the job opetinghas merely sought advice from OHRM.
In this respect, he argues that the Tribwaa only suspend the implementation of an
existing decision and that in the absenta decision cancelling the job opening for
the post of Chief of Security, ESCAV it remains open. According to the

Respondent, the recruitment process is ongoing.
Considerations

26. The applicable legal instrument the current case is ST/AI/2010/3 (Staff
selection system). This administrative instruction establishes the staff selection
system, which integrates the recruitmguiidcement, promotion dnmobility of staff
within the Secretariat. Pursuant to s2@ of this administttave instruction, once a

list of qualified candidates have beardersed by the central review body (“CRB”),

the head of department/office/mission maleseany one of those candidates for the
advertised job opening, subject to thevssions contained isections 9.2 and 9.5.

The other candidates are then placedaoroster of pre-approved candidates for
consideration for future job openings a¢ ttame level within an occupational group

and/or with similar functions.

27.  After the hiring manager has assessieel candidates to determine whether
they meet the technical requirements anchpetencies of the job opening, he/she is
required, under sec. 7.7, to submit a listqaflified candidates to the appropriate
CRB through OHRM. OHRM then ensures that making the proposal, the hiring
manager has complied withe selection process.

28. Under sec. 9.2, aftehe CRB reviews the proposair filling the vacancy to
make sure that candidates have been eteluan the basis of thelevant evaluation
criteria and that the applicable prdcees have been followed, the head of

department/office selects the candidate sfitesiclers to be best suited for the Post.
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29. The Tribunal notes that sec. 9.2 ohligs the hiring manager to inform
OHRM or the Department dfield Support when the pasin to be filled involves
“significant functions in the managemaesftfinancial, humarand physical resources
and/or information and communications tediogy” of the proposed selection so that
the approvals required by Secretary-Gatie bulleting ST/SGB/2005/7 may be
obtained prior to selection. Nonetheletb® specific language of ST/AI/2010/3 does
not permit a head of department/office to @ana selection procesf s/he is not
satisfied with the list of recommendedndidates. Additicadly, ST/AI/2010/3 does
not contain any provision autrizing the vetting or cleance of candidates by DSS,
especially on the basis of the candida@gilability, experienceand suitability as
was done by DSS.

30.  Further, chapt. 11.4 of tHespira Recruiter's Manualstates the following:

No job opening will be cancelled following a submission to the
Central Review body and endorsement of at least one (1)
recommended candidate. In thisspect, reference is made to a

judgment made in the UN Tribunal on cancellation of a vacancy
announcement. (UNDT — Judgment No: UNDT/2010/153, Case No.:
UNDT/NBI/2009/04.

31. In Verschuur UNDT/2010/153, Respondent argued th#te decision to
cancel a vacancy announcement is withindlseretionary authority of the head of
office or programme manager. The Tribunaldheery crisply that “[nJowhere in the

Rules is this discretion to cancel a vacancy
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Respondent to any staff regulation or rae administrative issuance that would
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Irreparable damage
Submissions

39.  The Applicant submits that he would suffer irreparable harm in that his career
prospects will be affected. He submitsittisuspension of actiois the only remedy
available to him which can prevent therAihistration from unlawfully cancelling the
vacancy announcement with the sole purpose of not appointing him to the post.
Additionally, implementation othe decision will rendehnis management evaluation

request moot.
40. The Respondent made no submissions on irreparable damage.
Considerations

41. If the order for suspension is not grahtte Applicant runs the risk of not
being able to be considered for the positior which he applied and as his counsel
rightly pointed he might not have sualchance again in the near futureTadonki
UNDT/2009/016 this Tribunal stated:

In deciding whether an interim meas
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47.  When there is no reply or the reply amautd a “no reply”, as in the present
case, the Tribunal will havi® hold a hearing as was doimethe present case. When
faced with a situation where there is @ty reply the Tribunal is placed in an
invidious situation given # very tight time limits for the determination of the

application.

48. In the present matter,

Page 12 of 12



