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Introduction

1. On 14 February 2011, the Applicant,staff member of the United Nations
Economic Commission for Africa (UNECAJjled an application before the United
Nations Dispute Tribunal (UNDJT contesting the decision nimt renew his appointment.

2. The Registry acknowledged receipt thie Application on 21 February 2011.
Pursuant to Articlel0 of the Tribunal's Rules oProcedure, the Application was

transmitted to the Respondent for Reply by 22 March 2011.

3. On 14 April 2011, Counsel for the Applicaadvised the Registry that he had not
received the Respondent’'s Reply. On tbkowing day, 15 April 2011, the Registry
contacted the Respondent to find out whether a Reply had been submitted. The
Respondent responded on the same day laileattaching his Reply dated 22 March
2011 and advising that he had indeed $etat both the Tribunaand the Applicant on

that date.

4, On 15 April 2011, Counsel for the Applicant filed a Motion for Summary

Judgment.

5. On 19 April 2011, the Respondent fileds hiesponse to the Applicant’'s motion

for summary judgment.

Applicant’'s arguments for summary judgment

6. The Applicant moves the Tribunal totdemine this case by summary judgment,
in accordance with Article 9 of the Tribunal's Rules of Procedure.

7. The Applicant submits that the Respondditt not file his Reply within the
statutory time limit of 30 calendar dayas per Article 10.1 of the UNDT Rules of
Procedure. The Applicant observes that thegeadent did not seekaee to re-enter the
proceedings and did not bring forwardn{aexceptional circumstances” which could
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have explained the late filing of his Rephie further submits that if the Respondent
anticipated delays in filindnis Reply he should have gmptly sought leave for an

extension of time before the lapsiethe deadline, which he has not.

8. The Applicant further observes that, imamber of respects, the facts of the case
are similar to those that wepgesented to the Tribunal @ooke UNDT/NBI/2010/073
which resulted in OrdeNo. 004 (NBI/2011). In th&€ooke case, the Respondent also
failed to submit his Reply within the statutdigne limit and claimed that its late filing
was the result of an oversight. The Tribuhald that such leave would need to be
granted pursuant to Article 8.3 of the UNLCBkatute and Article 35 of the Rules of
Procedure, permitting the granting of leato re-enter the proceedings “only in
exceptional cases”. In the same way, thaetééhNations Appeals Tribunal has taken a

firm stance on time limits.

9. Last but not least, the Applicant avers ttiare is no dispute as to the material

facts of the case.

10. The Applicant moves the Tribunal tgrant his motion as he has suffered
enormously from the termination ofshicareer at UNICEF and the Respondent has
delayed the review of siicase by over 50 days.

Respondent’s reply to the Applicant’s Motion for Summary Judgment

11. In reply to the Applicatis Motion for Summary Judgemt dated 19 April 2011,

the Respondent submits that his Reply was filed within the time limit, on 22 March 2011
but a mistake was made by sending the repthe wrong email address of the Tribunal
(UNDT.Nairobi@un.org insteadf UNDT.Nairobi@unon.org).

12. The Respondent notes, however, tliaé Applicant was correctly spelled
(osla@un.org) and is not aware of tleasons why the communication did not reach
OSLA. The Respondent attached a copy efrttessage sent which confirms this.
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Is Summary Judgment appropriate in this case?

18. Article 9 of the Rule®f Procedure states:

A party may move for summary judgemeviien there is no dispute as to
the material facts of the case angaty is entitled to judgemnet as a
matter of law. The Dispute Tribunalay determine, on its own initiative,
that summary judgement is appropriate.

19. Notwithstanding the submissions of ethParties—and in particular the
Respondent’s statement that he has no tbjeto the granting of summary judgment—
the Tribunal does not consider this case tmbe in which the Aprant is entitled to
judgment “as a matter of law”. Summary judgmntlefault judgment, and this is not a
case where the factual matters, let alone thd Isgaes, are straightfward or clearly in

favour of the Applicant.

20. Ultimately it is for the Tribunal to consider the facts and the law to determine the

outcome of the case so as to do jusiticall the circumstances of the case.

21. The Applicant’s Motion for Summarjudgment is therefore dismissed.

22.  The Tribunal must nonetheless decide whe#reoral hearing is appropriate or
whether the matter can dealt with on the papers.

23. To ensure the expeditious management of proceedings, the Parties are hereby

directed to clarify certain matters, as outlined below.

IT IS ORDERED THAT:

24.  The Applicant’s Motion for Sumary Judgment is dismissed.
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25. The Respondent is permitted to participate in proceedings and his Reply is

admitted thereto.

26. The Parties are to submit to the Triburiaf, Friday 18 May 2012 at 1700 hours
(Nairobi time, UTC +3):

(&) Responses to the following questions on evidence:

(i) Are the Parties content that all documents filed with the

Tribunal should unreservedly Ipart of the case as evidence?

(i) In addition to the documents eddy filed, do the Paes wish to
submit any supplementary documewtavidence? Ithe answer

to this is yes, the Parties are to file such evidence.

(b)  Any application for discovery of documis, pursuant to Article 18 of the
Rules of Procedure.

27. Regarding a possible hearingy Friday 18 May 2012 at 1700 hours (Nairobi
time, UTC +3),the Parties must:

(@) Indicate whether or not they considehearing to be necessary in this case;

and

(b) if so, indicate whether they intend to call withesses as well as indicate clearly

the relevance of the evedce of each witness; and

(c) communicate the names of their proposéthesses and full contact details

(fixed line telephone numbensil) to the Registry; and

(d) indicate approximately the amourdf time they may need for the

examination-in-chief of each ttieir witnesses, as appropriate.
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28. The Registry shall consider the Parties’ responses and indicate in due course

whether a hearing will be held.

(Signed)

Judge Vinod Boolell
Dated this 4 day of May 2012

Entered in the Register on thi§ day of May 2012

(Signed)

Jean-Pelé Fomété, Registrar, UNDT, Nairobi

Page 7 of 7



