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Introduction

1.

By an application dated 1 April 2010, th
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preliminary hearing was held on 27 May 2010 pursuant to Order No. 73. The
Applicant, her representative, and the Respondent’s representative were present at the

hearing via audio link.

4. At the preliminary hearing, and in a subsequent filing dated 10 June 2010, the
Applicant submitted that her application is receivable. She clarified that she is
appealing the 2009 decision of the Field Personnel Division/Department of Field
Support (FPD/DFS) that she was properly recruited at the FS-4 level in 2006.
Additionally, the Applicant submitted that she filed her application in a timely
manner since, due to her sick leave, she was granted an extension to 1 April 2010 by

the Tribunal, which she complied with.

5. At the preliminary hearing, and in a subsequent filing dated 24 June 2010, the

Respondent maintained his position that the application is not receivable.

Considerations

6. The primary issue for determination is whether the Applicant’s application of
1 April 2010 is receivable. To reach a determination on receivability, it will be

necessary for the Tribunal to look at the following core issues:

Is the 2009 decision, upon which the current application is based, an appealable
administrative decision under Article 2.1 (a) of the UNDT Statute.

7. The Applicant submits that she is appealing the 2009 decision of FPD/DFS
that she was properly recruited at the FS-4 level in 2006.

8. The Respondent submits that the 2009 review was not an administrative
decision but rather a confirmation that the decision to recruit the Applicant at the FS-
4 level in 2006 was correct. Thus, since the decision was taken in 2006 and not in

2009, the current appeal is time-barred.
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9. Article 2(1)(a) of the UNDT Statute provides that the Tribunal shall be

competent to hear and pass judgment on an application filed by an individual:

To appeal an administrative decision that is alleged to be in non-compliance
with the terms of appointment or the contract of employment. The terms
“contract” and ““terms of appointment” include all pertinent regulations and
rules and all relevant administrative issuances in force at the time of alleged

non-compliance.

10. In Teferra®, the Tribunal stated that, “[g]iven the nature of the decisions taken
by the administration, there cannot be a precise and limited definition of such a
decision. What is or is not an administrative decision must be decided on a case by
case basis and taking into account the specific context of the surrounding

circumstances when such decisions were taken”. This view is e and ThMONUCedfcifial)
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Is the Applicant’s claim relating to the 2009 decision time-barred?

15.  The Respondent submits that even if the 2009 review is appealable, the
Applicant failed to bring her application within the time limits specified under Article
8(1)(d)(i) of the UNDT Statute.

16. Pursuant to Article 8(1)(d)(1), in cases where a management evaluation of the
contested decision is required, an application shall be receivable if filed within 90
calendar days of the applicant’s receipt of the response by management to his or her

submission.

17.  The Applicant requested management evaluation of the 29 June 2009 decision
on 29 August 2009. The Management Evaluation Unit responded to her request on
30 November 2009. Thus, pursuant to the provisions of to Article 8(1)(d)(1), she had
until 28 February 2010 to submit an application to the UNDT.

18. By an application dated 26 February 2010, the Applicant requested an
extension of the time limit within which to file her application due to illness. By
Order No. 45, dated 18 March 2010, she was instructed to submit, by 23 March 2010,
a medical certificate or report in support of her request for an extension of the time

limit.

19.  The Applicant complied with Order No. 45 on 18 March 2010.

20. Pursuant to Article 8(3) of the UNDT Statute®, on 19 March 2010, the
Tribunal, in Order No. 048, granted the Applicant an extension to 1 April 2010 to file
her application. On 1 April 2010, she filed her application, which was subsequently
served on the Respondent on 6 April 2010.

® This provision states, “The Dispute Tribunal may decide in writing, upon written request by the
applicant, to suspend or waive the deadlines for a limited period of time and only in exceptional cases.
The Dispute Tribunal shall not suspend or waive the deadlines for management evaluation.”
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21, In view of the above, the Applicant did file her application on time. Her

claim relating to the 2009 decision is therefore not time-barred.

22, In view of the decision of the foregoing, a discussion of the applicability

and/or relevance of Costa v. Secretary-General is not necessary.

Conclusions

23. In light of the considerations above, the Tribunal concludes that the current
application is receivable. Accordingly, for the fair and expeditious management of

this case it is hereby ordered that on or before 30 August 2010 the Parties shall:

a. Inform the Tribunal whether they intend to submit supplementary documents,
in addition to that already filed, indicating the relevance of this evidence for
the Tribunal’s consideration.

b. Inform the Tribunal whether they consider that this case is suitable for
consideration on the documents or whether they consider that an oral hearing
IS necessary.

c. Submit to the Tribunal a joint/agreed statement, of no more than three (3)
pages, identifying precisely the relevant facts, the legal issues to be
determined by the Tribunal and the remedies being sought. In the event that
the parties are unable to agree on a joint statement, they are to submit separate

statements instead.

24, Upon the Parties’ compliance with the orders given above, the Tribunal will

provide additional directions in relation to the conduct of this case.
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