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6. In support of his application to set aside the order, Mr. Andati-Amwayi 

presents seven paragraphs of argument and submission which will be dealt with in 

turn. 

 

7. It is said that I failed to consider and appreciate all the arguments advanced in 

support of the application to strike out, to enter summary judgment for the applicant 

and to transfer the cases out of Nairobi. It is further stated that I have a perceived or 

actual interest in these cases.  The application to strike out the response and to enter 

summary judgment in favour of the Applicant is misconceived because there is no 

requirement for a party to proceedings to produce evidence either to the Tribunal or 

to the other side that their representative has been properly instructed. As Mr. Andati-

Amwayi will himself understand, a party is free to choose their representative. There 

is no basis in law to sustain this application. 

 

8. The application to transfer the case is based, on the ground that the judge with 

conduct of the case, as well as the legal officer, were seen at a function at which those 

against whom the applicant has made complaints and allegations were present.  It is 

an understandable application.  However, when applied to the facts it lacks merit. The 

judge and legal officer who now have conduct of the case were not present at the 

particular function and there is no other rational basis upon which it could be argued 

that they have an interest in the case. 

 

9. The applicant has appealed to the United Nations Appeals Tribunal (UNAT) 
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management directions and orders, as previously explained to the applicant, is to 

assist the parties and the Tribunal to focus on the precise questions of law and fact.  It 

is a matter of regret that such guidance, as is being offered through the case 

management orders, is being interpreted as the taking of action in favour of the 

Respondent and/or as being indicative of bias on the part of the judge.  

 

10. In my judgment, the Applicant is mistaken in his belief that paragraph 5 of 

Article 7 of the Statute of UNAT requires the UNDT to suspend all proceedings 

pending the judgment of the Appeals Tribunal. An interlocutory order such as the 

orders in these cases refusing an application to strike out and to transfer a case is not 

a judgment. Furthermore, such an order does not dispose of the case.  There being no 

judgment to execute proceedings before the UNDT will continue. The filing of the 

interlocutory appeal does not have the effect of staying proceedings before the UNDT 

 

11. The Applicant is urged to consider very carefully whether it is in his interest 

to continue to disobey the interlocutory order to present a concise statement of the 

issues in the case and to facilitate its expeditious disposal in a manner that is 

economic, fair and just.  The order, as I have previously stated, is intended to be 

helpful.  It is not punitive.  It is a necessary step in the proper preparation of a case 

for a hearing. 

 

12. In all the circumstances, I have taken into account General Assembly 

resolution 63/253 on the Administration of Justice at the United Nations. The 

Secretary-General wishes to encourage staff members to assist other staff members in 

proceedings before the new system of Administration of Justice.  I have taken the 

view that it is appropriate to offer the kind of guidance that I have offered in order to 

ensure that those who are in need of such guidance are assisted in the sometimes 

difficult task of presenting cases raising complex interactions of legal and factual 

issues. I hope that the Applicant and his representative will take the guidance in the 

spirit in which it is intended and do not interpret it as in some way indicative of bias 
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or a criticism of the way in which the case is being handled by them. 

IT IS ORDERED THAT: 

13. On or before 5 pm Nairobi time Thursday, 25 March 2010 the applicant is to 

comply with Order No. 28 and to present a 


