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d. Given the Applicantds high-level position within UNMIK, her
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iii. It is not clear on what basis of delegated authority an OIC
conveyed this decision or why it was not done by the SRSG herself,

given the absence of urgency; and

iv. The Applicant has not been presented with any allegations of

misconduct; she has only been notified of an investigation.

c.  The matter is urgent because the implementation of the contested

decision is of an on-going nature; and

d.  The contested decision may cause irreparable harm because it appears
to pre-judge and prejudice the outcome of all the pending inquiries and seems

designed to damage the Applicantés professional standing and reputation.
The Respondentds primary contentions may be summarized as follows:

a.  The Applicant has not demonstrated that the contested decision is prima

facie
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Calvani UNDT/2009/092; Gallieny Order No. 60 (NY/2014); Maina
Order No. 275 (NB1/2014); Fahngon Order No. 199 (NB1/2014)).

20. The record shows that the Applicant was placed on ALWP with effect from
17 January 2022 for three months or until completion of the disciplinary process,
whichever is earlier. As such, the contested decision has not been ffully

implementedo on the date of this Order.

21. Accordingly, the Tribunal finds that the contested decision has not been

implemented in the present case.

Whether the contested decision is prima facie unlawful

22. The Tribunal recalls that the threshold required in assessing the condition of
prima facie unlawfulness is that of fiserious and reasonable doubtso about the

lawfulness of the impugned decision (Hepworth
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24. The circumstances under which a staff member may be placed on ALWP are
specified in ST/AIl/2017/1 (Unsatisfactory conduct, investigations and the

disciplinary process):

11.3  The decision to place a staff member on administrative leave
with pay may be made by the authorized official at any time
following a report of suspected unsatisfactory conduct and following
the authorized officialés determination that at least one of the
following circumstances is met:

@) The staff member is unable to continue effectively
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requirement that the decision-maker convey the decision himself/herself. In the
present case, the SRSG/UNMIK, as head of UNMIK, made the contested decision
and instructed the OIC to convey the decision to the Applicant. The Tribunal is not
satisfied that the fact that an OIC conveyed the contested decision would have any
bearing on the lawfulness of the decision itself. Therefore, the Tribunal dismisses

the Applicantbs arguments in this respect.

32.  Finally, the Tribunal finds no merit in the Applicantés argument that she has
not been presented with any allegations of misconduct. The evidence on record
shows that on 4 September 2020, OIOS informed the Applicant of a summary of
allegations of misconduct while notifying her of the investigation. Moreover, in
deciding to place the Applicant on ALWP, the Organization had no obligation to
share with her the detailed allegations or evidence substantiating complaints filed
against her (see Applicant Order No. 197 (NY/2020), para. 19).

33. In addition, the Tribunal finds nothing on the record to suggest that the
SRSG/UNMIK abused her discretion in arriving at the decision that the Applicant
seeks to have suspended. In this respect, the Tribunal recalls that fit is not the role
of the Dispute Tribunal to consider the correctness of the choice made by the
Secretary-General amongst the various courses of action open to himo or otherwise

fisubstitute its own decision for that of the Secretary-Generalo
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b.  The Applicantis request for anonymity is granted. Her name shall be

anonymized in the Tribunalds present Order.

(Signed)
Judge Alexander W. Hunter, Jr.
Dated this 2" day of February 2022

Entered in the Register on this 2" day of February 2022
(Signed)
Ren® M. Vargas M., Registrar, Geneva
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